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Abstract

Feminist perspectives on divorce proceed from the ways in which women’s positions
at divorce systematically differ from men’s positions. Although there has been a
large-scale increase in mothers’ labor force participation, there has been no corre-
sponding increase in fathers” domestic contributions, and women continue to bear
the overwhelming responsibility for child rearing. In substantial part because of this
division of labor within the family, divorcing women, on average, face bleaker
financial prospects and enjoy closer emotional ties to their children than do their
former husbands. Existing divorce law, with its emphasis on each party’s self-
sufficiency, limited provision for child support, and gender-neutral custody prin-
ciples, does not fully recognize or address these differences.

Feminists differ in the responses they propose to these issues. “Liberal feminists”
believe that women’s domestic responsibilities will inevitably place them at a disad-
vantage and favor policies that encourage men to assume a proportionate share of
family responsibilities. “Cultural feminists,” or “feminists of difference,” believe that
it is not the fact that women care for children but that child rearing is so undervalued
which is the source of the problem. “Radical feminists” believe that it is impossible
to know whether women’s involvement in child rearing would differ from men’s in
a different society and focus on the ways in which marriage and work force policies
perpetuate male dominance. All agree, however, that existing law contributes to the
relative impoverishment of many women and children and that, even when the rules
purport to be gender-neutral, they are administered in systematically biased ways.
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n considering “feminist perspectives” on divorce, it is important to
note that there is not one feminist perspective, but many. Feminism
generally is defined not in terms of a particular position or set of
positions, but by an 1n51stence that women’s experiences, varied as they
are, be taken into account. Accordmgly, feminist perspectlves on divorce
focus on the implications of divorce for the lives of women” and their

children.’

The implications of the existing system
are stark and relatively uncontroversial.
Women generally earn less than men. Mar-
riage increases the economic gap as mar-
ried women, who bear the overwhelming
responsibility for child rearing, earn less
than single women, while married men
increase their earnings over single men.
At divorce, mothers overwhelmingly re-
tain physical custody of their children.

Fineman concludes that, under the pre-
sent divorce system in which divorce
awards neither close the earnings gap nor
account for the full costs of child rearing,
women are asked to “meet greater de-
mands with fewer resources” than their
former husbands.* Mason terms the result
“the equality trap.”” In this era of high
divorce rates, children have access to a
smaller share of society’s resources, and
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mothers confront more direct conflicts
between their abilities to provide for them-
selves and to care for their children than
in earlier generations.6

Although virtually all feminist analysis
of divorce starts with this picture, there is
little agreement on the solution. “Liberal
feminists”” believe that it is the gendered
division of labor itself which ensures
women’s subordination to men and that,
unless there is genuinely shared responsi-

Economists attribute the “wage
gap” as the single “most consistent
observation about women in the
labor force.”

bility for child rearing, equality is impossi-
ble.8 “Cultural feminists,” or “feminists of
difference,” believe that the major prob-
lem is not that women disproportionately
care for children, but that society so un-
dervalues child rearing.” In between are
many feminists who believe that equality
requires both greater sharing of the re-
sponsibility for child rearing and greater
support for the child-rearing role.!®

In setting forth feminist perspectives
on divorce, this article starts with the cri-
tique that animates virtually all feminist
writing about the family, that is, identi-
fication of the ways in which the gen-
dered division of labor during marriage
leads to the effective impoverishment of
many women and children, and in which
women’s greater involvement with their
children increases their vulnerability at
divorce. The article then examines the
failure of the existing system to provide
adequately either for child rearing or
for greater equality between men and
women, and reviews proposals to change
the existing provisions for custody and
financial allocations in accordance with
their proponents’ respective visions for
the future.

The Gendered Division of
Family Responsibilities

For women, assessing the impact of di-
vorce starts with an examination of the
gendered division of responsibility within
the family. This division of labor has two
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important consequences upon divorce:
(1) it increases disparities in earning ca-
pacity and (2) it encourages mothers to
develop closer relationships with their
children than fathers do.

Recent changes in the status of women
have been overwhelmingly characterized
by the large-scale movement of married
middle-class mothers into the labor mar-
ket'! but not by a corresponding increase
in fathers’ participation in homemaking.
Bergmann estimates that working women
averaged 28.1 hours of “unpaid” family
work per week to their husband’s 9.2 hours
and that husbands of wives with full-time
jobs averaged about two minutes more
housework per day than did husbands in
housew1fe—ma1nta1n1ng families." Combin-
ing paid and unpaid labor, Fuchs con-
cluded that, between 1960 and 1986,
women increased their total hours by al-
most 7% whlle men’s fell by the same
proportion."”® Wives, whatever their work
force participation, still assume an over-
whelmingly greater share of the responsi-
bility for the famlly s domestic needs than
do their husbands."

This gendered division of labor within
the family has consequences for women’s
earning capacity. Economists attribute the
“wage gap” that Mason characterizes as the
single “most consistent observation about
women in the labor force”" to a combina-
tion of discrimination (including channel-
ing women mto low posmons segregated
by gender)," differences in human capi-
tal,!” and family responsibilities. While
economists differ considerably in the rela-
tive 1mp0rtance they attribute to each fac-
tor,'® they agree that each contributes to
the wage gap and that each factor rein-
forces the other.” Economists Blau and
Ferber note that “even a relatively small
amount of initial labor market discrimina-
tion can have greatly magnified effects if
it discourages women from making hu-
man capital investments, weakens their at-
tachments to the labor force, and provides
economic incentives for the farmly to place
priority on the husband’s career.”*’ Such
patterns reinforce, in turn, employer prej-
udices and gender role stereotypes and
may thus affect women who never marry
and never have children.”'

Apart from the earnings gap between
men and women generally, there is
substantial evidence that married women,
because of family responsibilities, experi-
ence a drop in earning capacity with life-
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long consequences. First, human capital
theorists posit that interruptions in labor
participation have a major effect on earn-
ings. Polachek finds that, while levels of
educational attainment are comparable
for men and women, women experience
more labor market interruptions than do
men and that approximately half of the
wage gap between all male and female
workers can be explalned on the basis of
those 1nterrupt10ns Second, studies
show that income varies with family status.
Blau and Kahn note that, in the United
States during the late 1980s, single women
made 95.52% of what single men made
while married women made only 59.44%
of what men made.” By the age of 40,

married women make only 85% of the
wages per hour earned by unmarried
women while married men earn more
than unmarried men at every age.24 Fi-
nally, a comparison of age earning profiles
for men and women demonstrates that,
while women’s earnings lag only slightly
behind men’s during women'’s early years
in the labor force, women miss out on the
rapid increase in earnings men experi-
ence in their late twenties and thirties, the
peak childbearing years for women.” Tak-
ing these factors together, Fuchs con-
cludes that “I do” has a very different price
for women than for men.2¢

The differences between men and
women and between single and married
workers magnify the disparity between
husbands’ and wives’ financial prospects
at divorce. Maccoby and Mnookin found
that, where both spouses worked during
the marriage, the women, on average,
earned only half as much as the men.”’
Fuchs’s 1985 data show that, where both
spouses worked outside the home, three
of four husbands had hourly earnings
greater than their wives, and for half the
couples, the wife’s wage was, less than two-
thirds that of her husband.”® Adding the
fact that married women work fewer hours
outside the home, Hewlett emphasizes
that, on average, married women earn less
than half the amount earned by married
men.” Women'’s greater participation in
the labor force has not meant participa-
tion on the same terms as men.

While there is little dispute that, at di-
vorce, women, on average, face bleaker
financial prospects than their husbands
and that the division of responsibilities
within marriage contributes to the finan-
cial gap, there is less recognition of the
other major difference between divorcing

couples—mothers’ greater, and qualita-
tively different, attachment to children. 30

Until Becker’s article, the taboo was
particularly strong among feminists and
particularly strong in the legal academy.”
With the first wave of modern feminism
focused on the workplace, feminists feared
that, by acknowledging the special role of
motherhood for many women, all women
would be defined exclusively in mother-
hood’s most restrictive terms.

As Becker documents, there is a grow-
ing literature that suggests substantial
differences in the way mothers and fathers
relate to their children, with important
implications for divorce policy. Although
this literature is necessarily more subjec-
tive than that assessing financial factors,
the empirical data that exist supports
Becker’s assertions. She notes two studies
in particular. Genevie and Margolies, who
interviewed a representative sample of
mothers, report that more than 90% feel
that mothers’ love is different from other
forms of love.”” They describe it as more
intense, involving a greater feeling of

Women miss out on the rapid

increase in earnings men experience
in their late twenties and thirties, the
peake childbearing years for women.

identity, “a feehng that one’s child is part
of oneself.””* The mothers surveyed over-
whelmingly believed that fathers are less
emotionally involved with their children
than mothers are, and a “shocking 50 per-
cent . . . did not think much of their
husbands as fathers, describing them, in
varying degrees, as uninvolved and overly
critical.”3*

While the Genevie and Margolies study
interviewed only mothers, a study of what
the researchers term “dual-mother fami-
lies”—families in which both husband and
wife “mother”—reports similar results. In
this study, both parents identified them-
selves as the “primary caretaker” and per-
formed at least 35% of the child care.
Nevertheless, both mothering mothers
and mothering fathers in this study re-
ported that the mothers were more emo-
tionally involved in their children’s lives
and felt the connection between self and
child as sharper and more unconscious,
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more “primary.” The researchers found
that both mothers and fathers agreed that
it would be the mothers who would actu-
ally be more devastated by the actual loss
of a child.”

It is difficult to address divorce policy
without considering the implications of
differences in the way parvents relate to
their children.

The studies that Becker cites are in-
herently limited. % Nonetheless, the study
results correspond to literary attempts to
capture the experience of mothering”
and to much observed behavior. At di-
vorce, mothers are much more likely to
seek physical custody of their children
than are fathers, and noncustodial moth-
ers are more likely to remain in contact
with their children than are noncusto-
dial fathers.®

As with financial disparities, there is lit-
tle dissent regarding the fact that gender
differences exist in parents’ relationships
with their children; at the same time, there
is considerable controyersy over the cause
and the implications.” Radical feminists
emphatically reject the attribution of ob-
served gender differences to women'’s
“true” preferences; they maintain that it is
impossible to know what women would
prefer in the absence of the patriarchal
system which now exists.*’ Liberal femi-
nists fear that any emphasis on the way in
which women “mother” differently from
fathers will resurrect an ideal of mother-
hood that precludes women'’s access to
status, power, and independence;"' there-
fore, they prefer, as a matter of strategy,
not to call attention to such differences.
Only cultural feminists, or feminists of dif-
ference, have been willing to address the
issue directly.

Nonetheless, it is difficult to address
divorce policy without considering the im-
plications of differences in the way par-
ents relate to their children. Fineman,
whose work marks the emergence of the
feminism of difference within family law,
stresses the importance of defining femi-
nist methodology, not in terms of grand
theory, but in terms of the concrete im-
pact on the lives of women.* Central to
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that impact, Fineman maintains, are the
material and emotional circumstances
that arise from women’s greater connec-
tion to their children, culturally deter—
mined or not. She invokes Fuchs®
explain that it is not the fact that women
raise children which places them at a dis-
advantage, but “that, on average, women
have a stronger demand for children
than men do, and have more concern for
children after they are born.”** Fineman
concludes that taking women’s concern
for children into account is essential to
effective divorce reform, and that “[c]on-
temporary custody discourse trivializes
women’s emotional investment in their
primary caretaking relationship with their
children. It is perhaps on this level that
reformist discourse has been least sensi-
tive to women’s reality.”*’

Feminist perspectives on divorce, in
assessing the impact on women and chil-
dren, proceed from the two important dif-
ferences men and women experience at
divorce: different financial prospects and
different perceptions of their relationship
to their children. The feminist critique of
divorce policy, despite the disagreement
on objectives, focuses on the ways in which
existing law fails to take those differences
into account.

The Limitations of Existing
Divorce Policy

Existing divorce law largely reflects the
reforms adopted in the wake of recogniz-
ing no-fault grounds for divorce. Much of
the controversy that attends modern di-
vorce centers on two issues: (1) is the
movement from fault to no-fault respon-
sible for the inadequate provision for
women and children in modern divorce
law, and (2) do the existing grounds for
such provisions provide an adequate basis
for future decisions?

The Adoption of No-Fault Grounds
for Divorce

Historically, the primary societal provi-
sion for child rearing has been the insis-
tence that child rearing occur within
lifelong unions in which husbands and
wives were assigned highly differentiated
roles, and the wife’s position was legal-
ly and practically dependent on the hus-
band’s. Traditional marriages emphasized
the husband’s role as head of household
and his obligation to provide support.*®
Wives were expected to subordinate their
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own opportunities to the needs of their
families. Family law enforced the ex-
change by making divorce difficult and
potentially expensive for the responsible
party. The permanence of marriage pro-
vided a measure of security but at the ex-
pense of the parties’ independence and
freedom to manage their own lives.

Reformers justified no-fault initiatives
as a way to remove the hypocrisy and deceit
inherent in a system that made divorce
available only if one party and only one
party were at fault.” Yet, no-fault did more
than simply eliminate abandonment,
adultery, and extreme cruelty as prereq-
uisites for divorce; it dismantled the tradi-
tional provisions for child rearing without
agreement on a new system to take its
place. Traditional marriage involved an
exchange of promises to remain married
“until death do us part.” Breach of those
promises, that is, fault, influenced custody
and, in many jurisdictions, it determined
alimony and property divisions. “Inno-
cent” wives were to be awarded support in
accordance with the standard of living en-
joyed during the marriage and their hus-
band’s ability to pay; “guilty” wives could
find themselves ineligible for alimony al-
together. While support awards in practice
were rarely generous for the “innocent”
spouse™ and not always draconian for the
“guilty,” the law largely succeeded in its
principal objective: reinforcing societal
sanctions against divorce.

In most jurisdictions, with the passage
of no-fault legislation, marriage became,
for all intents and purposes, terminable at
will. While the no-fault principle in its nar-
rowest sense required only that the ab-
sence of desertion, adultery, or extreme
cruelty not bar a divorce both parties
wanted, a majority of the no-fault states
went further and barred consideration of
fault altogether. If one party wanted a di-
vorce, the other could not prevent it, and
the financial and custody decisions that
followed would be made independently of
the events that precipitated the break-
up.” Thus, no-fault necessarily eliminated
the fault system’s principal justification
for postdivorce adjustments: the guilty
spouse’s continuing responsibility for the
well-being of the family left behind. At the
same time, the fact that the new system was
implemented during a period of changing
gender roles also reduced the importance
of the major practical concern compelling
postdivorce support: the dependence of
women. The traditional system, which em-

phasized the exchange of the husband’s
support for the wife’s domestic services,
viewed women as specially suited for the
care of young children and largely inca-
pable of self-support. With the increas-
ing work force partici]gation of married
middle-class mothers™ and women'’s
growing insistence that they were self-
sufficient equals, the very concept of “sup-
port” or “special roles” seemed archaic.

Under the Uniform Marriage and Di-
vorce Act (UMDA) of 1970, the primary
objective became a “clean break.” Follow-
ing divorce, there would be no continu-

No-fault divorce dismantled the

traditional provisions for child rearing
without agreement on a new system to

take its place.

ing obligation from one spouse to an-
other. The only surviving relationship
would be with the children. To the extent
one spouse needed assistance, an adjust-
ment in the property division, rather than
a support award, was preferred because
the property division could be finalized
with the divorce. Support in any form was
justified by “need,” and need was defined
in terms of a dependent spouse’s ability
to become self-sufficient, not in terms of
ability to provide for the children or to
enjoy a standard of living comparable to
that of the other spouse.”’ Given these
limited objectives, courts that provided
alimony at all favored “transitional” or
“rehabilitative” awards, that is, support
payments for relatively short periods de-
signed to give dependent spouses time to
find a job or to acquire additional educa-
tion or training.”> Women who had been
full-time homemakers over the course of
a marriage spanning a quarter century
were expected to become self-sufficient
within a few years. Moreover, even this
limited provision for support was condi-
tioned on the husband’s ability to pay.”
The new law contained no recognition
that husband’s and wife’s financial posi-
tions at divorce might reflect the gen-
dered division of family responsibilities
during the marriage, with one party tak-
ing from the marriage the financial bene-
fit of those arrangements while the other
bore the corresponding loss.
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In determining custody, Fineman de-
scribes a transformation from a system of
“old, tested, gendered rules that permit-
ted predictable, inexpensive decisions”
explicitly favoring women to a complex
legal determination “in which a man who
pursues a custody case” has a better than
equal chance of gaining custody.””® The
changes resulted from two factors. First,
the traditional rules, which recognized an
explicit presumption favoring mothers in
determining the custody of children “of
tender years,” were eliminated in favor of
gender-neutral standards.” Second, with
the refusal to consider fault came a refusal
to consider any aspect of the parties’ re-
lationship. Many states, for example, en-
acted statutes favoring joint physical and
legal custody without regard for whether
the parents could cooperate sufficiently
to make it work in practice;”® in other
states, courts consider the “best interests
of the child” prospectively only. In such
determinations, the father’s greater fi-
nancial resources, even if they are the
product of his lack of involvement with
the children during the marriage, might
outweigh the mother’s greater contact and
emotional commitment.”

The combination of the changes in the grounds
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concludes: “Just one year after legal di-
vorce, men experience a 42% improve-
ment in their postdivorce standard of
living, while women experience a 73%
decline.”®® Although Weitzman’s data
were drawn only from select counties in
California, the overall picture she pre-
sents has been borne out so consistently
in different parts of the country that the
major part of her findings have become
paradigmatic.®*

So long as divorcing women do not
enjoy the employment prospects of their
former mates and they bear the dispro-
portionate responsibility for child rearing
both during and after marriage, and there
is no substantial postdivorce economic ad-
justment, a precipitous decline in the liv-
ing standards of divorced women and the
children in their custody is inevitable.

The controversy surrounding Weitz-
man’s work centers on two issues: the size
of the disparity she finds, and the sugges-
tion that no-fault is responsible, neither
of which is central to the feminist impli-
cations of her work.

Duncan and Hoffman,® without con-
testing the drop in per capita income that
Weitzman reports or the failure of divorce
awards to address such earning disparities,
dispute her conclusion that women expe-
rience a 73% drop in their standards of

for dz‘vorce’ suppom and Custody amountgd 1o 11V1ng Weitzman arrived at the 73% ﬁgure

. .. by taking the per capita income figures
a wholesale withdrawal of legal recognition and applying them to a needs standard

and financial support for the child-rearing role.  calculated in accordance with the Bu-
reau of Labor Standards Lower Standard

While mothers still overwhelmingly
retained physical custody under the new
rules, they did so in part because few fa-
thers sought custody.®’ In a study of two
counties in California, for example, re-
searchers found that the courts awarded
joint legal custody in 79% of all divorces
even though mothers retained sole physi-
cal custody in two-thirds of those cases.
Fathers thus acquired greater decision-
making power without a corresponding
increase in responsibility; mothers contin-
ued to assume the primary caretaking role
with less security and recognition.

The combination of the changes in
the grounds for divorce, support, and cus-
tody amounted to a wholesale withdrawal
of legal recognition and financial sup-
port for the child-rearing role. Weitzman
chronicled the results in California® and

Budget for an urban family adjusted for
family size and (:omposition.66 Attempting
to perform the same calculations, Duncan
and Hoffman find Weitzman’s figure of
73% “suspiciously large”; they recalculate
the drop in living standards at 33%. In ad-
dition, as Weitzman herself notes, both
Weitzman’s and Duncan and Hoffman’s
calculations overstate the increase in
men’s standards of living to the extent that
they lose out on or need to purchase sub-
stitutes for the services their wives per-
formed without pay, but understate the
drop in women’s income to the extent that
there is less than full compliance with sup-
port orders, a common occurrence in the
families studied.” As Duncan and Hoff-
man acknowledge, however, these meth-
odological issues go to the magnitude
of the decline women and children ex-
perience, not to the existence of serious
gender-based inequities.”®
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The second issue, of somewhat great-
er concern to feminists, is the sugges-
tion that no-fault is responsible for the
dire economic circumstances women

ples, which arose during an era in which
marital bonds were treated as sacred obli-
gations that no “man” could put asunder,
were never intended to treat marital dis-

and children face at divorce. Singer uses
Weitzman’s own data to emphasize that
the financial awards made under fault- . L.
based divorce never lived up to the law’s ~ The law does not recognize a continuing
promise to protect the standar(él9 of living bligation from one spouse to the other
enjoyed during the marriage,” and Ja- . . . .
cob concludes that, because of short- _following divorce and it does not meaning-

comings in Weitzman’s research design, fully enforce the obligation it does
her “evidence falls far short of conclu-

sively demonstrating that changes in no- 71 ecognize—the one to the children.

fault, property and custody law are
responsible for the economic plight of
divorced women.””’ Garrison’s data de-
monstrate that, at least in New York,
changes in the underlying rules govern-
ing divorce allocations had a much more
significant impact on divorce awards
than the adoption of no-fault grounds
for the divorce itself.”!

Even if the empirical data were less
equivocal, however, there would be little
feminist support for a return to fault.
Weitzman herself does not advocate re-
introducing fault principles,”” and Kay
emphasizes the importance of taking out
of divorce the “blackmail” that prompted
no-fault reforms in the first place.”
Singer, invoking a liberal feminist per-
spective, emphasizes the ways in which
the fault system constituted a “double-
edged sword” that reinforced the value of
a woman’s domestic activities in ways that
restrict “women’s options outside the
home and risk hurting women in the long
run by suggesting that the causes and cures
for ineqyality lie solely in the domestic
sphere.””* Fineman, while otherwise reject-
ing much of the liberal feminist concern
that family law reform will hurt women’s
position in the workplace, rejects altogeth-
er the emphasis on the traditional family
that is central to the fault system.”” Given
the myriad difficulties with the fault
system, the larger issue is not whether
no-fault grounds for divorce are an
improvement over fault grounds, but
whether the property, support, and cus-
tody provisions adopted in the wake of
no-fault reform provide an adequate basis
for the future.”

The Adequacy of Existing Divorce
Doctrine

The true divorce revolution concerns not
the generosity of divorce awards, but the
permanence of marriage. Fault princi-

solution as anything other than a rare—
and tragic—exception to the general or-
der. When popular acceptance of divorce
increased and the pent-up demand sky-
rocketed, liberalized divorce became in-
evitable.”” No-fault swept the 50 states
within 16 years of the original California
legislation, and whatever the debate
about causation, there is no question
about the correlation.”® Within 10 years
after the adoption of California’s trail-
blazing legislation, the divorce rate had
doubled.” One of every two marriages
now ends in divorce. Between 50% and
60% of the children born in the early
1980s are likely to experience the break-
up of their parents’ marriage by age 18.*°
Whereas in 1960 nine of every ten fam-
ilies had a husband and a wife, by the year
2000 only three of four will.*' Rhode and
Minow estimate that “70% of all single-
parent families are headed by divorced or
separated women and half of all female
headed households are poor.”®* Under
the fault system, marriage, not divorce
awards, served as the principal source of
provision for children. Marriage is no
longer so dependable.

In this context, the critical issue
becomes not whether no-fault is better
or worse than the fault system it re-
placed, but whether current law ade-
quately provides for child rearing in an
era of divorce. On this score, Weitzman’s
critics do not dispute her finding that
divorce is economically disastrous for
many women and the children in their
custody. The simple explanation for
Weitzman'’s findings is that the law does
not recognize a continuing obligation
from one spouse to the other follow-
ing divorce and that it does not mean-
ingfully enforce the obligation it does
recognize—the one to the children.
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Weitzman documents the elements
that prevent the existing system from re-
sponding more adequately.*’ First, the
expectation that divorce would represent
a clean break with no continuing obliga-
tion from one spouse to another was real-
istic only to the extent that the property
settlement constituted an appropriate
resolution of the couple’s combined af-
fairs. Few marriages end with significant
accumulations of property, and, in those
marriages with some property, it consists
overwhelmingly of the family home.
Therefore, even if all available property
were awarded to the custodial parent, it is
unlikely to be enough to meet the family’s
postdivorce needs, and there is little evi-
dence that any state has ever attempted
to use the property division in that way.

Although the law recognizes a clear
continuing obligation to children, fathers
bear relatively little of the postdivorce
responsibility for child rvearing.

Under no-fault, California mandates a
fifty-fifty division of community property.**
In other states, despite clear statutory
authority to use the property division to
redress need, Reynolds’s work demon-
strates that divisions in which a custodial
mother receives more than 50%, that is,
more than the share to which she is enti-
tled w1th0ut taking need into account, are
rare. Accordlngly, a clean break with no
surviving financial obligation following
the divorce would necessarily impose sub-
stantial hardship—and constitute a clear
denial of the costs of child rearing—in all
but the wealthiest families.

Second, existing law provides no co-
herent legal basis for thinking about
spousal support, and the courts do not
fully implement the legal bases that exist.
The provisions in the UMDA that limit
spousal support to cases in which a spouse
is incapable of self-support or employ-
ment outside the home are minimal at
best. Long-term homemakers who earn a
fraction of their former husband’s sala-
ries are, in the language of the UMDA,
“able to support [themselves] through ap-
propriate employment,” and the custodial
mothers of small children limited to low-
paying jobs with flexible hours do not
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have children “whose conditions or cir-
cumstances make it appropriate that the
custodian not be required to seek employ-
ment outside the home.”®

Although a growing number of states
also recognize lost earning potential as a
basis for spousal support, few fully imple-
ment such provisions where they exist, and
the recent appellate decisions reversing
the failure to award support to long-term
homemakers have done little to address
the circumstances of mothers who bear
responsibility for young children.¥ Weitz-
man’s California study and the similar
studies carried out in other states demon-
strate that spousal support for any period
is rare. Weitzman found alimony awarded
at all in only 17% of the divorces she ex-
amined;*® Maccoby and Mnookin claim
that the current California rate in the two
relatively wealthy counties they studied
is closer to 30%, but put the national total
at only 8. 1%.°

Third, although the law recognizes a
clear continuing obligation to children,
fathers bear relatively little of the postdi-
vorce responsibility for child rearing, child
support awards do not begin to make up
the differences, and compliance is poor at
the levels awarded. Unlike the provisions
for spousal support, child support guide-
lines permit consideration of the “financial
resources of the custodial parent” and
often of the impact of custody on the cus-
todial parent’s employment prospects.”
Nonetheless, child support awards have
never accounted for more than a small
fraction of child care costs because (1) they
tend to focus on immediate expenses, ex-
cluding the larger 1mpact of children on
the custodial family;”" (2) they end at age
18 and therefore exclude higher educa-
tion altogether (3) they have often been
set in accordance with vague standards that
permit the courts to decide what is “reason-
able and just”; % (4) with relatively lower-
earning fathers, courts tend to consider
the hardship an award would impose with-
out balancing it against the hardship lack
of an award would impose on the custodial
famlly, (5) with higher-earning fathers,
the courts tend to limit awards to the chil-
dren’s immediate expenses without con-
sidering the different standards of living
that result;” (6) particularly with custody
awards that involve a degree of joint phy-
sical custody, the courts may reduce the
support award because of the greater shar-
ing of caretaking responsibility without
fully considering the impact on the lower-
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earning spouse;96 and (7) in balancing the
two parents’ contributions, courts often
give undue weight to financial contribu-
tions while caretakmg efforts remain
largely invisible.”” Compounding the pau-
city of the awards has been a wholesale
lack of compliance. The most frequently
cited figures come from a 1981 study that
found no payment in 25% of all cases and

advantage.'” Interview studies demon-
strate that many men threaten to ask for
custody as a ploy in negot1at10ns to reduce
the amount of child support 7 Others
seek joint physical custody in an effort to
substitute greater parentmg for reduced
financial obligation.'” The impact of this

partial payment in another 25%.”® While
more recent studies show some improve- T, Jevel of child support has been

ment, overall compliance remains poor ;
and declines over time. so egregiously low that Congress has

The level of child support has been so amended federal child support laws five

egregiously low that Congress has amend-
ed federal child support laws five times
since 1980.'”" State law now requires
employers to withhold child support pay-
ments from delinquent parents, and start-
ing in 1994, from all parents, whether
delinquent or not."”" The 1984 legislation
required states to adopt discretionary
guidelines, and the 1988 legislation made
the guidelines mandatory. While femi-
nists have hailed the new laws, particular-
ly the emphasis on mandatory guidelines
and automatic withholding, it is much
too early to assess their effectiveness. It re-
mains to be seen whether the new laws will
be enforced with appropriate rigor for
those able to pay without draconian con-
sequences for the poor,'” whether they
will adequately balance financial and non-
financial contributions, particularly for
noncustodial mothers,193 and whether
they will fully redress what Okin terms the
“effect of judges’ tendency to regard the
husband'’s postdivorce income as first and
foremost his.”'**

Finally, the structure of the new laws
leaves women with relatively little lever-
age in negotiating the settlements that
account for the overwhelming majority
of divorce awards. The fact that court-
ordered spousal and child support awards
are relatively low and difficult to obtain
places the primary burden on the party
who wishes to secure a transfer of assets.
Under such a system, those most in need
face the greatest difficulty in garnering the
resources to retain the legal representa-
tion necessary to secure an adequate
hearing and, thus, may be the most pres-
sured to accept an adverse settlement.'”
Moreover, game theory predicts that the
party with the greater concern for the
children will be more willing to trade his
or her own well-being to secure custody or
other concessions for the benefit of the
children, placing women at a further dis-

times since 1980.

type of strategic bargaining is difficult to
test empirically although virtually all theo-
rists, whether conservative economists or
family law feminists, emphasize its impor-
tance."”'” Maccoby and Mnookin, in
one of the few divorce studies not to rely
exclusively on court records, tried to meas-
ure the impact and found that mothers
who obtained sole physical custody in
high-conflict cases did not appear to re-
ceive less support at a statistically signifi-
cant level. At the same time, for the smaller
group of mothers whose divorce decrees
provided for joint physical custody but
mother residence (a group of cases settled
on average later in the bargaining proc-
ess), a higher degree of legal conflict ap-
peared to be assoc1ated with lower child
support awards. "'’ Maccoby and Mnookin
could not explain these results, but they
credited, among other things, the use of
support schedules and community prop-
erty rules which, in Cahforma, are far less
flexible than elsewhere.""" Given the low
level of support available generally and
uncertainty in the resolution of an issue so
much more critical, on average, to women
than to men, women have no more reason
to expect favorable outcomes from the
great majority of cases that settle than they
do from litigation."

Taking these factors together, Weitz-
man presents a compelling account of the
ways in which women and the children in
their custody are disadvantaged in the af-
termath of divorce. In entering marriage,
fathers, but not mothers, are free to de-
vote the central part of their energies to
enhancing their careers, and at divorce,
they retain the full advantage from that
investment. Mothers devote far more of
their energies to the family during mar-



riage, bear the disproportionate share of
the child-rearing costs afterward, and re-
ceive little recognition or support for their
sacrifices. Divorce awards, when they oc-
cur at all, reflect reluctance to impose a
substantial hardship on former husbands
far more than the needs or contributions
of former wives and children. Under such
a system, Weitzman’s findings of eco-
nomic hardship are not only unequivocal,
but axiomatic.

Feminist Proposals for
Reform

The overriding factor underlying the
feminist critique of existing divorce pol-
icy is that child rearing is important and
expensive and that it is an expense borne
disproportionately by women. The egali-
tarian model of husbands and wives
holding comparable jobs and sharing
domestic responsibilities largely does
not exist. The pretense that men and
women stand on equal footing at divorce

Child rearing is important

and expensive and it is an expense
borne disproportionately by
women.

effectively assigns custodial mothers pri-
mary responsibility for both caring for
and supporting their children. When high
rates of mother custody are combined
with high rates of divorce and low levels
of support, what emerges is an overall
shift in the responsibility for child rear-
ing from parents to mothers.""

The consequence of this shift is not
just more work for women. Middle-class
women, that is, well-educated women with
good employment prospects, face a clear
choice between family and career. Many
have delayed or foregone marriage and
had fewer children once married.* Al-
though the most recent data show that
more of these women are now choosing to
become single parents rather than forego
parenthood altogether, the net result is a
smaller cohort of middle-class children as
a percentage of the total.'”” Moreover, of
those children born to middle-class par-
ents, many end up being raised in condi-
tions of relative poverty because of divorce.
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Finally, children born in working-class or
poor families are more likely than middle-
class children to experience divorce, and
their mothers are less likely to be awarded
support at all.'"® The hardships divorce
imposes on middle-class women and chil-
dren constitute a disaster for the poor.
Taken together, these changes amount to
a systematic disinvestment in the next gen-
eration. In 1986, the proportion of chil-
dren living in poverty was almost double
that of adults while, in 1960 and 1970, the
poverty rate for chlldren was only one-third
the adult rate." Although divorce is not
the only cause, it is a major contributing
factor to a wholesale decline in the well-
being of American children.""®

While there is little dissent from this
picture, there is less agreement about why
it occurred or about how to fix it. The
cultural feminist critique places major re-
sponsibility on what Fineman terms “the
illusion of equality.” In her 1983 account
of divorce reform in Wisconsin, Fineman
blames the poverty of existing divorce
discourse and the refusal to acknowledge
the value of maternal nurturing.""” She
claims that divorce reform and, indeed,
discussions of the role of women in society
generally, focus on two images: women as
victims, dependent on men, and handi-
capped by their inability to participate in
the labor market on male terms, and
women as equals, fully capable of succeed-
ing on the same terms as men. Missing,
Fineman believes, is recognition of the
needs of children, of the importance of
nurturing for their well-being, and of the
fact that mothers, upon divorce, are asked
to meet greater demands with fewer re-
sources than their former husbands. Fine-
man terms the concept of equality an
“illusion” that devalues women'’s connec-
tions to their children and prevents rec-
ognition of the support needed for the
child-rearing role.120 She echoes Weitz-
man’s conclusion that “. . . we cannot treat
men and women as equals in the divorce
settlement. We must find ways to safe-
guard and protect women, not only to
achieve fairness and equity, but also to
encourage and reward those who invest
in and care for our children and, ulti-
mately, to foster true equality for succeed-
ing generations.”

Kay, in her review of no-fault divorce
and its aftermath, agrees that the unequal
position of men and women at divorce
results from the unequal division of labor
during the marriage and that, at least in
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the short run, there must be legal recog-
nition of the financial consequences of
those roles."” Kay nonetheless expresses the
concern shared by many liberal feminists
that we should not encourage future cou-
ples entering marriage to make choices
that will be economically disabling for
women, thereby perpetuating their tradi-
tional financial dependence upon men
and contributing to their inequality with
men at dlvorce According to Kay, episodic
analysis'® offers a theoretical structure
within which men and women can view
their responsibilities to each other and to
their children in a different light. By em-
phasizing the bright line that separates
the unique female tasks of pregnancy and
childbirth from the common male and
female responsibility for child rearing, epi-
sodic analysis suggests that, when both par-
ents are available, neither should become
the primary nurturing parent. She believes
that men, like women, should be able to
draw an important aspect of their self-
esteem and identity from their parental
roles and that women, like men, should
be able to lead productive, independent
lives outside the family. Female depend-
ency should no longer be the necessary re-
sult of motherhood."** To 1mplement this
view of family life, Kay notes that “since .
Anglo-American family law has tradition—
ally reflected the social division of function
by sex within marriage, it will be necessary
to withdraw existing legal supports for that
arrangement as a cultural norm.”

While the liberal feminist embrace of
shared parenting and the cultural feminist
dismissal of the “illusion of equality” seem
diametrically opposed, much of the theo-
retical conflict disappears in practice.
Kay’s embrace of shared parenting is aspi-
rational; she sees joint custody, for exam-
ple, as “draw[ing] strength from shared
parenting during the marriage” without
addressing whether it is appropriate in a
marriage in which one parent bore the
entire responsibility for child rearing.

Fineman, in contrast, focuses on the
ways in which the concept of equality im-
poses a straitjacket on divorce decisions
made in the context of existing marriages
in which there are neither equal employ-
ment opportunities nor equal assumption
of domestic responsibilities. Czapanskiy
bridges much of the gap between the two
positions by using the distinction between
volunteers and draftees to explain the ways
in which the existing system reinforces the
traditional division of household labor.

Czapanskiy observes: “Fathers are given
support and reinforcement for being vol-
unteer parents, people whose duties to-
ward their children are limited, but whose
autonomy about parenting is broadly pro-
tected. Mothers are defined as draftees,
people whose duties toward their children
are extensive, but whose autonomy about
parenting receives little protection.”'*

We should not encourage future

couples entering marriage to make

choices that will be economically
disabling for women.

She argues that the key to achieving Kay’s
goal of shared parenting in a world char-
acterized by the inequalities that Fineman
describes is to emphasize the relationship
between rights and responsibilities. She is
critical of the emphasis of fathers’ rights
groups on equal division of family assets
(as though the children did not exist) and
equal authority over the children’s future
(as though differences in parental con-
tribution did not exist) but not equal re-
sponsibility for the children’s well-being.
Czapanskiy concludes that equal rights
should follow from, not precede, and cer-



tainly not be independent of, shared re-
sponsibilities.

Implementation

Most feminists, whatever their differ-
ences in emphasis, would embrace both
greater sharing of parental responsibili-
ties and greater support for child rearing
as important objectives. In considering
the best ways to accomplish these ends,
there are both broad areas of agreement
and some differences on particular pro-
posals. But there is no dissent regarding
the connection between the gendered
division of responsibility for child rear-
ing and the disadvantages women expe-
rience in the workplace and at divorce.
Most feminist scholars would advocate
broad-based reform that includes exami-

Virtually all feminist writing about
the workplace emphasiges the need to
make employment more compatible
with child rearing.

nation of the workplace as well as the
family, and public as well as private sup-
port for child rearing.

Workplace Reform

In considering alternatives, proposals for
reform extrinsic to divorce are essential
and may well command the broadest sup-
port. Virtually all feminist writing about
the workplace emphasizes the need to
make employment more compatible with
child rearing. For fathers to be able to
participate more effectively in their chil-
dren’s upbringing and for mothers to
avoid the economic marginalization that
presently accompanies their child care
responsibilities requires reform of the
workplace. Adequate and affordable day
care, more flexible hours and leave, and
greater provision for interrupted and
part-time employment without assess-
ment of a substantial career advancement
penalty would contribute to greater rec-
ognition and support for the caregiving
role. Liberal feminists, like Kay and Okin,
who emphasize the importance of shared
parenting, view these reforms as essen-
tial.'¥ Feminists of difference, such as
Fineman and O’Connell, who place great-
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er emphasis on the special qualities asso-
ciated with maternal caregiving, also em-
brace the reforms as important for
women’s protection.'”®

Public Support

Virtually all scholars of the family similarly
conclude that adequate provision for chil-
dren requires a greater degree of public
support. While divorce reform may im-
prove the quality of life for middle-class
children, in many poor families, the par-
ents’ combined postdivorce resources
cannot adequately provide for the chil-
dren. Moreover, the primary private solu-
tions, expanded support obligations and
more effective enforcement, work parti-
cular hardship on the fathers and mothers
least able to pay.'” As Glendon has ex-
tensively documented, the United States
“stands at an extreme point” in compari-
son with Western European countries in
its failure to provide either public or pri-
vate qupport for the casualties of di-
vorce."”” Drawing on an extensive body
of feminist literature challenging the tra-
ditional distinctions between public and
private, Rhode and Minow emphasize that
“marriage has presented a promise—be-
tween the members of the couple and also
between the couple and society—that the
costs of traditional gender roles will not be
borne by women alone but will be spread
throughout society.”'*!

The Allocation of Resources at
Divorce

Addressing divorce itself, feminists em-
phasize the need for a more equitable
allocation of resources and burdens. The
single most consistent theme is the need
to reexamine the allocation of resources
following divorce. Weitzman charges that
“[t]he omission of the career assets from
the pool of marital property makes a
mockery of the equal division rule.”'”
Okin is convinced that it is judges’ ten-
dency “to regard the husband’s postdi-
vorce income as first and foremost his”
that best explains judicial reluctance to
order adequate levels of support under
discretionary standards, and she joins
Weitzman in embracing the principle that
“[bJoth postdivorce households should
. P 7133
enjoy the same standard of living.
Fineman and Kay, in the midst of their
disagreement on virtually everything else,
share enthusiasm for such proposals,
commonly referred to as “income shar-
ing,” that would equalize the postdivorce
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living standards of the two resulting
households.'**

There are three principal justifications
for income sharing. First, as Singer notes,
postdivorce income, particularly in fami-
lies with children in which the higher-
earning spouse is not also the primary
caretaker, inevitably reflects the division
of labor within the marriage. Wage earners
can devote themselves fully to their work
and still enjoy children largely because of
the contributions of the other spouse.
Caretakers who cut back on their own em-
ployment do so at least in part in reliance
on the income of the other spouse. Given
the difficulties of calculating the impact of
marriage on postdivorce earning capacity,
and the fact that adjustments are in-
herently limited by the higher-earning
spouse’s ability to pay, equalization of post-
divorce standards of living offers a certain,
easily administered solution that under-
scores the concept of marriage as a shared
enterprise. Singer accordingly proposes
that postdivorce income be equalized for
a period proportionate to the length of the
marriage with separate provision for child
support. >

There are two primary criticisms of this
model of income sharing. The principal
feminist criticism is that an exclusive em-
phasis on husband and wife does not go
far enough in providing for children, par-
ticularly if the children are still young and
the marriage was a short one. These femi-
nists emphasize, therefore, a second ration-
ale: the continuing responsibility of both
parents for the well-being of the custodial
family. Rutherford suggests a per capita in-
come division for a period that may exceed
the length of the marriage."*® Most other
proposals, like Okin’s, advocate compara-
ble standards of living (rather than equal
income) for the two resulting households,
either for a period proportionate to the
length of the marriage or until the chil-
dren reach the age of majority, whichever
is longer. 136137

The other major criticism centers on
the fact that, while a portion of postdivorce
income may be jointly determined, an-
other, potentially larger, portion is indivi-
dually determined, particularly after short
marriages or marriages without children.
Ellman argues vigorously that the husband
is not responsible for societal discrimina-
tion generally or for the choices his wife
makes before the marriage and that any
adjustment of postdivorce income should

therefore be tied to the effects of the
marriage.”” Glendon has long main-
tained that “childless and child-rearing
marriages involve different social, politi-
cal and moral issues and should therefore
be analyzed separately,”"” suggesting that
an income-sharing approach justified for
one type of marriage might not be appro-
priate for all. Feminist writers such as
Rutherford, however, respond to both
types of criticism with a third rationale
for income sharing. Noting that all men
benefit from the societal discrimination
against women and that, even in marriages
without children, women assume a much
greater share of the domestic responsibil-
ities, she concludes that income sharing
ought to redress the general inequality
in men’s and women’s prospects even if
the income disparity in a particular mar-
riage does not reflect the marital division
of labor. Singer, while also advocating
that income sharing be independent of
the presence of children, bases her con-
clusion on an investment theory of mar-
riage that treats marriage as an economic
partnership in which the spouses ex-
change implied promises to share post-
divorce income.!* For Singer, income
sharing depends on the same partnership
principles that underlie the equal division
of marital property, not on the particular
arrangements of a given relationship.

Whatever rationale is adopted, the ten-
sion between treating marriage as a shared
enterprise and doing justice in individual
cases acquires particular force when the
higher-earning spouse and the primary
caretaker are the same person. If the
spouse of an unemployed alcoholic both
supported the family and provided the only
care the children received during the
marriage, why should that spouse’s in-
come, the only income available for the
support of the children after the divorce,

“Income sharing” would
equalize the postdivorce living
standards of the two resulting
households.

be shared with the other spouse? While the
injustice of the result is obvious, the issue
poses particular difficulties for feminists
because of distrust of judicial discretion



and a reluctance to recognize exceptions
to the concept of marriage as an economic
partnership. Rutherford would nonethe-
less recognize a limited exception where a
spouse had contributed neither income
nor domestic services during the marriage,
unless the lack of contribution resulted
from non-self-inflicted incapacity."*'

Income sharing, at least in its broadest
forms, represents the clearest feminist re-
sponse to the financial issues now ad-

Feminzists who place the greatest

priovity on dismantling traditional gender
roles have the greatest enthusiasm for
jotnt custody.

dressed by both spousal support and child
support provisions. Virtually all feminists
emphasize the need to replace discretion-
ary standards with firm and easily admin-
istered rules to overcome judicial bias.
Most feminists, like Okin and Williams,
emphasize the importance, in both sym-
bolic and practical terms, of securing rec-
ognition of postdivorce income as jointly
rather than individually owned. Many
feminists, particularly the feminists of dif-
ference, insist on treating the mother-
child relationship as a unit rather than
addressing the needs of women separately
from the provision for children.™ Fmally,
many feminists agree with Singer that only
income-sharing proposals adequately
recognize differences among women and
adequately provide both for those women
in traditional roles and for those women
in nontraditional roles."*’

While there is broad feminist support
for income sharing, there is no similar
consensus behind any of the other pro-
posals. The leading alternative is recogni-
tion of lost career opportunities as an
expanded basis for alimony. Family law
scholars such as Krauskopf and Parkman
have long discussed this concept, there is
increasing recognition in the case law,
and Ellman recently argued for recogni-
tion of lost income potential as the sole
basis for alimony.!3%14* Nonetheless,
there is considerable feminist hesitation
about the concept. O’Connell, drawing on
Fineman'’s work, criticizes such proposals
because of the victim imagery they em-
ploy."* Women are measured in terms of
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a male model of full work force participa-
tion and compensated to the extent they
fall short. Singer further objects that ali-
mony connotes the transfer to a financially
needy and deserving wife of assets belong-
ing to her ex-husband and, thus, fails to
recognize a wife’s ownership interest in
her husband’s career assets. Additionally,
she contends that, because alimony is
thought to involve the transfer of assets,
its availability continues to depend upon
both the need of the recipient spouse and
the financial ability of the obligor. She
believes that each of these can be, and has
been, manipulated to the disadvantage of
divorcing women.'*® Most feminists, like
Singer, prefer income sharing.

A second set of proposals involves ex-
panding the definitions of marital or com-
munity property to include professional
degrees, pensions, and other assets ac-
quired over the course of the marriage.
Although there is feminist support for
these proposals, none offers the possibil-
ity of a comprehensive approach without
including postdivorce income. The divid-
ing line between career enhancement
that results from acquisition of a master’s
degree and career enhancement that re-
sults from ability to work overtime, be-
tween retention of an existing career with
children and investment in a new one, is
highly arbitrary. Only recognition of the
full range of interactions between the di-
vision of labor within the marriage and
postdivorce income offers an adequate
basis for adjustment.

Finally, while there is feminist support
for recent changes in child support en-
forcement, child support provisions re-
main focused on the children’s immediate
expenses rather than on the overall well-
being of the custodial family. Genuinely
shared parenting must include recogni-
tion of the impact of child rearing on both
parents’ households and of the impor-
tance of the postdivorce households to the
well-being of children.

Child Custody

The broad consensus of feminists regard-
ing the need to provide greater support for
child rearing and to address the financial
consequences of divorce does not carry
over to the issue of custody. Feminists who
place the greatest priority on dismantling
traditional gender roles have the greatest
enthusiasm for joint custody. Bartlett and
Stack present a classic liberal feminist de-
fense of joint physical and legal custody in



A Feminist Perspective on Divorce

arguing that feminist critics have focused
on the concrete and immediate effects of
joint custody laws but have ignored the
law’s expressive or symbolic power to alter
social expectations and norms.

According to Bartlett and Stack, “From
the point of view of ideology, rules favor-
ing joint custody seem clearly preferable.
Joint custody stakes out ground for an
alternative norm of parenting. Unlike the
‘neutral” best interests test or a primary
caretaker presumption, these rules pro-
mote the affirmative assumption that both
parents should, and will take important
roles in the care and nurturing of their
children. This assumption is essential to
any realistic reshaping of gender roles
within parenthood. Only when it is ex-
pected that men as well as women will take
a serious role in childrearing will tradi-
tional patterns in the division of childrear-
ing responsibilities begin to be eliminated
in practice as well as in theory.”'* They
argue that many of the criticisms of joint
custody result from judicial bias and that
better implementation, rather than an al-
ternative standard, offers the best way to
promote women’s interests.

In contrast, Becker presents the femi-
nist case for a maternal deference stand-
ard in which courts defer to a fit mother’s
custody preferences, whether she prefers
sole maternal custody, sole paternal cus-
tody, joint legal and physical custody, or
something in between. Becker starts by
arguing that “mothering and fathering
continue to be different activities; mothers
tend to be more intensely involved in their
children’s lives and tend to have greater
empathy for their children.”**® She con-
tinues that, “ . . . regardless of whether we
should make equal parenting our primary
goal, it is not occurring. Women continue
to be the primary caretakers physically
and emotionally even in dual-wage fami-
lies. Women continue to invest more emo-
tionally in children than men. We continue
to socialize our daughters to do so. We
should not, therefore, ignore their pain
when they lose custody at divorce. Rather,
we must judge custody standards in light
of the emotional needs of women and
children.”'* In concluding that even a
primary caretaker standard does not ade-
quately address the needs of women and
children, Becker reviews implementa-
tion of such a standard in West Virginia.
She demonstrates systematic bias against
women, especially at the trial court level
and especially where (1) the fathers did

more than the average father; (2) the
mother “voluntarily” separated from the
child at some time for some reason; and
(3) the mother was sexually active outside
marriage.”’ Becker emphasizes that, in
considering these issues, judges applied a
less favorable standard to women than to
men, even when operating under a stand-
ard thought to favor women. After a review
of the alternatives, she concludes that only
explicit deference to maternal prefer-
ences (a “maternal deference” standard)
can overcome pervasive male bias in the
application of otherwise neutral standards
and provide adequate recognition and
protection for women on an issue so cen-
tral to their well-being.

While few other feminists have em-
braced an explicitly gender-based stand-
ard, there is strong support for a primary
caretaker preference. Fineman, like Beck-
er, emphasizes the “qualitative differences
between the contributions of primary
caretakers (typically mothers) and primary
earners (typically fathers) to the upbring-
ing of children.”"”! She is particularly
critical of joint custody statutes “which
formally grant fathers equal control over
their children, regardless of who provides
the day-to-day care and nurturing.”"** To
reward “demonstrated care and concern
for children,” Fineman advocates a pri-
mary caretaker standard that she believes
will “ensure a good future for children in

In contrast, Becker presents the feminist
case for a maternal deference standard in
which courts defer to a fit mother’s custody

Dreferences.

our culture” by encouraging “nurturing
and concern for children in a concrete
way.” Such a standard, Fineman acknow-
ledges, “may currently operate to the advan-
tage of mothers, but if we value nurturing
behavior, then rewarding those who nur-
ture seems only fair.”"*

Scott, who supports Fineman’s effort
to reward demonstrated care and concern
for children, is nonetheless critical of a
winner-take-all custody system that ignores
the reality of the many modern marriages
in which caretaking is shared, albeit in a
variety of different ways. She proposes a
proportional custody system in which par-
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ents are awarded joint legal and physical
custody in accordance with the level of
responsibilities they assumed during the
marriage.

The dispute over the nature of the
maternal role is central to the divisions in
modern feminism. The differences be-
tween those who favor dismantling the
gendered division of responsibility for
children and those who celebrate moth-
ers’ special connections to their children
are largely unbridgeable. Nonetheless,
there are at least four aspects of custody
that command broad feminist agreement:
systematic discrimination against women

The dispute over the nature
of the maternal role is central
to the divisions in modern
feminism.

in litigation and mediation; inadequate
response to domestic violence; inappro-
priate resolution of high-conflict disputes;
and inequitable distribution of rights and
responsibilities following divorce.

Bartlett and Stack, in their defense of
joint custody, mention judicial bias against
women as an important factor undermin-
ing effective implementation; they place
particular emphasis on the tendency of
judges to take more seriously the demands
of men’s jobs than women’s and the fail-
ure to restrain male efforts to coerce, an-
tagomze, and manipulate their former
spouses.”” Becker and Fineman base at
least part of their appeal for maternal def-
erence and primary caretaker standards,
respectively, on distrust of judicial discre-
tion. The fact that outcomes in litigated
cases (men win more than 50% of the cases
studied) diverge so radically from settled
cases (sole maternal physical custody in
80% to 90% of cases nationally) and so
often employ gender-stereotyped assump-
tions persuade virtually all feminists to fa-
vor restricted judicial discretion.

Similarly, however much many femi-
nists agree that fathers should remain in-
volved in their children’s upbringing, they
also share broad concern about requiring
such contact in inappropriate cases. The
legal system has historically downplayed
the incidence and importance of domestic
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violence and has responded ineffectually
where its existence is indisputable.156
Many courts do not recognize spousal
abuse as grounds for denying custody or
visitation despite the evidence linking par-
ents’ conduct to subsequent abusive be-
havior by children who grow up with such
role models and despite the need for con-
tinued cooperation between mother and
father to make joint physical or legal cus-
tody or visitation effective.

More complex is the resolution of
high-conflict disputes. A number of stud-
ies emphasize the role of conflict as a de-
structive factor in children’s adjustment
to divorce. Fineman fears joint custody
creates an incentive for husbands to seek
shared physical or legal custody as a form
of retaliation against their wives and for
courts to impose joint legal or physical
custody as a literal splitting of the chlld to
avoid decisions in difficult cases."® Joint
custody proponents like Bartlett and
Stack similarly acknowledge the potential
for abuse and argue that strict guidelines
are necessary to preclude joint physical or
legal custody in inappropriate cases, such
as those involving domestic violence, and
to guard against the use of shared custody
as an extension of marital manipulation
and discord."”

Finally, virtually all feminists agree
that the current allocation of rights, re-
sponsibilities, and resources is inequita-
ble. Czapanskiy effectively summarizes
the criticisms of many feminists when she
concludes that “what is wrong with joint
custody is that it adds rights rather than
responsibilities. And what many parents
and children need are responsibilities
rather than rights.”'® Like Bartlett and
Stack, Czapanskiy starts with the proposi-
tion that the expressive goal of the new
ideal ought to be a fifty-fifty division of
parental responsibilities and that both
parents’ relationship and responsibilities
to the child should continue after divorce.
Like Becker and Fineman, however, she
also believes that the care women provide
is undervalued. To remedy this, Czapan-
skiy advocates proportionality in the
assignment of parental responsibilities
with far greater recognition given to the
“nonparallel allocation of nonfinancial
responsibilities,” that is, the fact that
mothers assume a much greater propor-
tion of day-to-day care. Rather than de-
scribe the resulting arrangement in terms
of either primary caretaker or joint cus-
tody preferences, Czapanskiy advocates
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a “parenting plan” in which parents
discharge their respective obligations
through a combination of custodial and
financial contributions to the child that
bring into better balance the full range of
children’s needs (from buttered toast for
breakfast to college financing) and the
variety of parental contributions.

Conclusion

Despite their divisions, feminists agree
that the large-scale movement of mar-
ried mothers into the labor market has
not been accompanied by a correspond-

ing increase in men’s assumption of do-
mestic responsibilities and that, in an era
of high rates of divorce, women bear a
disproportionate share of the burden of
child rearing without access to a com-
mensurate share of the family’s re-
sources. While feminists may disagree as
to whether genuinely shared child rear-
ing, independent of gender roles, is pos-
sible or desirable, they embrace Okin’s
conclusion that justice requires protec-
tion for those whose assumption of do-
mestic responsibilities renders them
vulnerable.
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