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Abstract

Child support enforcement is a topic of major concern for millions of our children
and for society as a whole. Nonreceipt of child support has serious financial impli-
cations for children living without one biological parent, including children of
divorce. It also has serious financial consequences for our welfare system. An
examination of the child support enforcement system reveals that it is currently in
need of revision despite attempts at improvements in the past. Six key issues with
regard to reform are discussed; however, there is disagreement as to whether a
state-based approach, a federal approach, or some combination of the two should
be used to accomplish reform. Recommendations as to what should be changed are

offered by the author.

irst, this article examines the child support system and explains the
flaws that exist within it. Next, recent reform efforts and their
outcomes are described. Then, new reform proposals are pre-
sented and critiqued. Finally, the author’s own prescription for child
support enforcement reform in light of the need for child support

assurance is given.

Children living in a two-parent family
have a much greater chance of avoiding
poverty than children living in a single-
parent family. In 1990, 70.5% of children
in the United States lived in two-parent
households, consisting of children living
either with both biological parents, in
stepfamilies, or with adoptive parents
(see the article by Shiono and Quinn in
this journal issue). In 1991 the poverty
rate for married-couple families with
children under age 18 was 8.3%. In con-
trast, approximately one quarter of the
children lived in single-parent house-
holds, 9.5% with a divorced parent, 7.7%
with a never-married parent, and 7.6%
with a separated or widowed parent. In
1991 the poverty rate for single-parent
families headed by fathers was 19.6%; for
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single-parent families headed by moth-
ers, it was 47.1%.!

Financially speaking, the families of
greatest concern are those headed by
females. Children living in single-parent
families headed by mothers (constitut-
ing 84% of single-parent families) are
more than twice as likely to be poor as
children living in single-parent families
headed by fathers” Although it is very
important that all children who are due
awards receive them, children living in
families headed by mothers are of special
concern because of their increased like-
lihood of being poor.

Bane suggests that there are a variety
of reasons single-parent families headed
by women are likely to be poor, including
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Table 1

Combined
State qugmum Food Stqmp Benefits As a
AFDC" Grant Benefit Pecentage of
the Poverty Line
Alabama $149 $§202 49
California 663 187 94
Colorado 356 280 70
Florida 303 292 66
llinois 367 282 72
Massachusetts 539 225 84
Pennsylvania 421 260 75
South Carolina 210 292 56
Washington 531 253 87
Median 372 275 72
¢ Aid to Families with Dependent Children

Source: U.S. Congress, House Committee on Ways and Means. Overview of entiflement programs:
The 1992 Green Book. Washington, DC: U.S. Government Printing Office, 1992, pp. 636-37.

the loss of economies of scale; greater
prevalence of divorce and death among
poor families; low and irregular levels of
alimony, child support, and public assis-
tance; fewer adult earners in the family;
fewer opportunities for females of fami-
lies to work; and the fact that women
receive lower wages than men when they
do work.’?

With regard to wages, there are a va-
riety of reasons single-parent families
headed by mothers are so likely to be poor.
Despite some progress, women workers
still tend to be employed in low-paying
jobs. Thus, while most single mothers
(72%) do receive wages and many work
full time, their families are still poor.
Nearly 23% of Hispanic mother-only fam-
ilies were poor in 1991, despite the fact
that the mothers worked year-round, full-
time. The corresponding numbers for
white and African-American mother-only
families were 9% and 18%.” These moth-
ers could take a second or third job to
supplement their earnings, but doing so
would mean even less time for parenting.
Or they could seek public assistance.

A mother who has minimum wage or
near-minimum wage earnings might get

some help from the food stamp program.
Cash assistance from the Aid to Families
with Dependent Children (AFDC) pro-
gram would not be available in most
states. If, however, the mother lost her
job, then she might seek AFDC. If she has
more than minimal assets (for example, a
car or a bank account), she would not be
eligible for help. Once she sold or used up
these resources, she would be able to re-
ceive AFDC. As shown in Table 1, the
amount the family would receive varies
greatly from state to state, but in no state
would the family income reach the pov-
erty level, even when combined with the
value of food stamps. In most states, the
family would live in deep poverty.

One avenue for improving the fi-
nancial status of families headed by moth-
ers (Whether these families are the result
of divorce or out-of-wedlock births) is
through child support payments from the
noncustodial parent.’ If the mother could
obtain regular child support payments,
the financial picture would be better for
many of these families. Those already
working could have an income supple-
ment that would move them out of pov-
erty or near-poverty. Those relying on
public assistance would have an incentive
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Table 2

Women Below
All Women Poverty
Received no payment 24% 32%
Received at least some payment 76% 68%
Mean amount received $2,995 $1,889

Source; U.S. Bureau of the Census. Child support and alimony: 1989. Current Population Reports,
Series P-60, No. 173. Washington, DC: U.S. Government Printing Office, 1991.

to seek employment because a combina-
tion of wages and child support could raise
their income to at least the poverty line.”

Unfortunately, one reason for the high
poverty rate in single-parent families
headed by mothers is that noncustodial
fathers rarely pay as much child support
as they can or should. Frequently, they pay
no support at all. The most recent Census
Bureau data indicate that 42% of all cus-
todial mothers do not even have a child
support order. Among unmarried moth-
ers, the number is even higher: 66% lack
a support order.®

Just as important as the fact that many
mothers don’t have support orders is the
fact that those with orders do not receive
what is owed. There is about a fifty-fifty
chance that a mother with a child support
order will actually receive full payment.’
Some mothers will receive partial payment,
but as Table 2 shows, even then almost
one-fourth of all mothers with child
support orders and one-third of poor
mothers with such orders will receive
nothing."” Of those who receive payment,
the amount received is insufficient to
support the child fully. Available data
suggest that custodial fathers face a simi-
lar situation. According to a study which
used Wisconsin data, only 30% of custodial
fathers had a child support award. Of those
with an award, 40% received no payment."

A series of interrelated problems
leads to nonpayment of child support.
Among these problems are difficulty in
locating the noncustodial parent, the
complexity of establishing paternity if the
parents were not married or the father
decides to challenge the paternity of a
child born within marriage, the convo-

luted and time-consuming process for es-
tablishing a support order, and the diffi-
culty of enforcing an order once it has
been established. These problems are dif-
ficult to solve when both parents live in the
same state. When the parents live in dif-
ferent states or one moves to another
country, the problems are almost impossi-
ble to resolve under current law."”

If these problems could be solved, the
financial status of children in single-
parent families headed by mothers
would be substantially improved. Re-
searchers estimate that, if paternity were
established, support orders obtained,
and reasonable standards for setting
support were in place, each year between

Just as important as the fact that

many mothers don’t have support

ovders is the fact that those with

ovders do not recetve what is owed.

$17 billion and $23 billion more than is
currently being paid could be avallable
to children in mother-headed families."
In fact, studies indicate that most non-
custodial parents have enough income to
provide an adequate level of support to
their children.!*

It should be noted, however, that bet-
ter child support enforcement will not
move children whose noncustodial father
is poor out of poverty. This statement is
especially true if the father is nonwhite,
if the parents have never married, if the
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children receive AFDC, or if any combi-
nation of these variables exists. In these
situations, many fathers have too little in-
come to make a substantial contribution
to their children. Also, a small group of
noncustodial parents will go to great
lengths to avoid their child support obli-
gations. Even a greatly improved child sup-
port enforcement system may not be able
to force these parents to pay regularly.
Some have suggested that a program called
Child Support Assurance (CSA) be imple-
mented to address these problems. (See
the article by Garfinkel and colleagues in
this journal issue.)

Under CSA, a minimally adequate
monthly support payment would be
made to the custodial parent (1) when the
noncustodial parent pays the full amount
he or she is capable of paying, but this
amount is insufficient to keep the child
out of poverty; or (2) when the noncus-
todial parent fails to pay or does not pay
the entire amount of support owed. It is
probable that a Child Support Assurance
system would greatly improve the lives of
many children, especially those living in
families headed by mothers. If the mother
knew that at least some child support
would be received regularly each month,
she could plan the family’s economic fu-
ture. If she were receiving AFDC, she
would have an incentive to take a job
even if it were low-paying because the
guaranteed child support would supple-
ment those wages. If she were already
working, the regular support might en-
able the family to move to a better neigh-
borhood, provide after-school care for a
latch-key child, or allow the mother to
drop her second job and devote more
time to the children.

With regard to costs, a Cheld Support
Assurance system s not prohibitively
expensive tf the underlying child
support enforcement system can be
improved.

With regard to costs, a Child Support
Assurance system is not prohibitively ex-
pensive if the underlying child support
enforcement system can be improved.
The more parents meet their obligation
to their children regularly and on time,
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the less expensive a guaranteed child
support system would be. Many Child
Support Assurance advocates are thus
also deeply involved in efforts to improve
child support enforcement.

The Child Support
Enforcement System

Child support enforcement is part of
domestic relations law. Historically, do-
mestic relations law has been viewed as
the exclusive province of the states.'> As
the Supreme Court stated in Haddock v.
Haddock, 201 U.S. 562, 575 1905: “No one
denies that the states, at the time of the
adoption of the Constitution, possessed
full power over the subject of marriage
and divorce. . . . Besides, it must be
conceded that the Constitution dele-
gated no authority to the Government of
the United States on the subject of mar-
riage and divorce.” Indeed, as late as 1975,
the Supreme Court was maintaining that
“ .. .domestic relations is an area that
has long been regarded as a virtually ex-
clusive province of the states.”"®

The result is that 54 different legal sys-
tems operate within one country, includ-
ing the states, territories, commonwealths,
and the District of Columbia. While each
state has its own variations, a custodial
parent seeking child support must usually
pursue the steps described below.

Steps to Receiving Child Support

Identify the Noncustodial Parent

The first step is to identify the noncusto-
dial parent. If the parents were married,
doing so is usually not a problem."” If the
parents were not married, a paternity
proceeding has traditionally been re-
quired if the noncustodial parent is the
alleged father. Paternity proceedings can
be very complicated. All parties must
submit to genetic tests, the tests must be
analyzed, and the results reported. Even if
the test results indicate a high probability
of paternity, the alleged father may dis-
pute the results and call expert witnesses.
In many jurisdictions, he can ask for a
jury trial. The mother will have to produce
evidence in addition to the test results.
The father’s attorney may ask explicit and
detailed questions about her sexual rela-
tions with other men prior to, and around
the time of, conception. In addition,
some states have antifornication laws and
statutory rape laws. Thus, the civil pater-
nity proceedings can give rise to a later



criminal action against the father.”® The
threat of possible criminal charges makes
men reluctant to admit paternity, espe-
cially when the mother is a minor.

Locate the Noncustodial Parent

Whether the custodial parent seeks pa-
ternity and a support order or just a sup-
port order because paternity is not at is-
sue, the proceeding can be brought only
in a court that has jurisdiction over the
noncustodial parent. Thus, the residence
or business address of the responsible
parent must be known because the courts
of a state generally have jurisdiction only
over a person who lives, owns property, or
derives income in that state. The one ex-
ception is when a noncustodial parent who
does not live, work, or own property in the
state nonetheless has enough connection
to the state to make it fair for the courts
of that state to act. This is called long-arm
jurisdiction. For example, if a man and a
woman conceived a child in the District of
Columbia, the man then left and returned
to his home in Massachusetts, and the
woman stayed in the District and gave birth
there, a District of Columbia court might
exercise long-arm jurisdiction over the
Massachusetts father in a paternity case.

Serve the Noncustodial Parent with Legal
Papers

The noncustodial parent’s address or
workplace must be known so that a sheriff
or process server can deliver the legal pa-
pers. Some states (for example, Massachu-
setts) allow service by registered mail, but
this practice is uncommon for service of
the initial papers.

Schedule a Hearing

Scheduling a hearing can be a major
cause of delay because of crowded court
dockets. For example, a recent survey of
custodial mothers in four different states
(Georgia, New York, Ohio, and Oregon)
found that, of those who eventually ob-
tained an order, 40% waited more than
six months after initiating their case be-
fore obtaining the order.!”

Undertake Discovery

Child support obligations are based on
the financial circumstances of the par-
ents. Information about the parents’ in-
come, assets, earnings potential, and the
like must be obtained. In addition, infor-
mation about health insurance availabil-
ity and cost must be uncovered. Although
federal regulations now require that each
state’s child support guideline consider
the availability of health insurance and
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apportion health care costs, in 1989 the
U.S. Bureau of the Census reported that
60% of all support orders lacked provi-
sions regarding health insurance.® In ad-
dition, it is estimated that the total num-
ber of uninsured children in single-
parent households approaches 8 mil-
lion.”” In many states, data about child
care costs and any special needs of the
child are also factored into the support
amount. (For a more detailed descrip-
tion, see the article by Garfinkel in this
journal issue.) A noncustodial parent
may not willingly supply this information
or provide accurate information to the
other parent. If the noncustodial parent
is uncooperative, the custodial parent
may need to take depositions and issue
subpoenas for records.

Appear at the Hearing

Both parties must appear at the hearing. If
one party does not appear, the judge will
frequently reschedule the hearing. Some-
times there are multiple reschedulings
before the noncustodial parent finally ap-
pears or the court is willing to enter a
default order based on failure to appear.

Enter the Order

At some point, a decision is made, pay-
ment is ordered, and that order is en-
tered in the record. Depending on the
state, the money goes to a court, a govern-
ment registry, a state agency, or the custo-
dial parent. In some states (for example,
Ohio) all payments must first go through
a governmental agency. In other states
(for example, California) the custodial
parent can choose to receive payment di-
rectly if he or she is not using the services
of the state child support enforcement
agency. If the payment is made to a court,
central registry, or state agency, the collect-
ing entity will record payment and dis-
burse the money. If the custodial parent
receives the money directly, there will be
no formal record of payment.

Possible Additional Steps

As long as payment is voluntarily made,
no further steps are required. When pay-
ment is not made, the noncustodial par-
ent must be relocated and notified of the
alleged default. Depending on the rem-
edy to be used, the defaulter may have to
be personally served and brought back
into court. A hearing will have to be sched-
uled. If payment records exist, proving
the amount of arrears should be straight-
forward. If there are no records, obtain-
ing relief can be difficult.
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In short, to receive child support, the
custodial parent must usually hire a law-
yer, finance the process for locating the
absent parent, and pay filing fees, as well
as fees for service of process and court
costs. If paternity needs to be established,
costs of genetic testing will also have to be
borne. Even if she proceeds without a
lawyer (that is, pro se) the fees and costs
will have to be paid out of pocket. In many
states custodial parents are discouraged
or forbidden from acting pro se. Moreover,
if payment is not voluntarily made, the
custodial parent must bear a second
round of attorney’s fees and/or costs.

Problems with the Existing System

The existing child support enforcement
system works best for the affluent and well
educated. For mothers of modest means
or limited ability to cope with a sophisti-
cated legal process, the system simply does
not work.”" Even for the affluent and well
educated, the system is slow, complicated,
and costly.

The problems engendered by this
complex and costly system received less
public attention when the out-of-wedlock
birth rate was low, divorce was infrequent,
and divorce usually occurred when the
children neared or reached the age of
majority. Today, the birth rate outside
marriage is nearly 30%, the divorce rate is
nearly 40%, and about 60% of divorces
involve young children.”” Slowly, America
is responding to this reality.

For mothers of modest means or
limited ability to cope with a
sophisticated legal process, the
system simply does not work.

In part, this response was triggered
when many children in single-parent
families headed by mothers began to en-
ter the AFDC system. In the early 1970s,
a study conducted by the RAND Corpora-
tion indicated that some of the growth in
AFDC was related to mothers’ inability to
access child support. This led at least one
powerful member of Congress to ask:
“Should our welfare system be made to
support the children whose father cava-
lierly abandons them—or chooses not to
marry the mother in the first place? Is it
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fair to ask the American taxpayer—who
works hard to support his own family
and to carry his own burden—to carry the
burden of the deserting father as well?
Perhaps we cannot stop the father from
abandoning his children, but we can cer-
tainly improve the system by obtaining
child support from him and thereby
place the burden of caring for his chil-
dren on his own shoulders where it be-
longs. We can—and we must—take the
financial reward out of desertions.””

Efforts to Improve the System

In 1975, Congress enacted Title IV-D of the
Social Security Act.** This law requires
every state with an AFDC program to also
have a state agency to help parents obtain
child support. These public agencies are
required to assist in locating absent par-
ents, establishing paternity, obtaining and
modifying support orders, and enforcing
those orders.?

The services of state IV-D agencies are
free to recipients of AFDC and Medi-
caid.”® In fact, the law requires that these
families use IV-D services unless they have
“good cause” for not pursuing child sup-
port.”” The services of the state IV-D agen-
cies are also available to mothers who are
not receiving AFDC or Medicaid. These
mothers apply for services and may pay a
small application fee. They may also pay
nominal fees for other services.”® In this
article, the cases involving AFDC and
Medicaid families as well as cases where
the custodial parent has applied for serv-
ices will be referred to as “IV-D cases.”

The new public system solved one of
the major problems faced by lower-
income custodial parents: it gave them
access to services at little or no cost. In the
early years, the federal government paid
75% of the state IV-D agency’s expenses
for providing these services. More re-
cently, the federal government has paid
66% of the costs of the basic services and
90% of the costs related to genetic testing
for paternity establishment and 90% for
computerization.”” Unlimited funding is
available to states willing and able to put
up the 34% (or 10%) state match re-
quired to obtain these federal funds. Un-
fortunately, few states are willing to take
advantage of the generous funding. From
the beginning, public programs have
been understaffed and underfunded.
For example, in 1990, nationwide there
were on average 345 cases in the system



per full-time worker.”” In many states,
case loads exceed 1,000 per worker.

In addition, the 1975 law failed to ad-
dress the need to streamline the processes
for establishing paternity and obtaining
support orders. In many states (for exam-
ple, Tennessee) unless a paternity action
was brought within one or two years of
the baby’s birth, paternity could not be
established. Many states (for example,
Delaware) still did not admit genetic test
results to prove paternity. No state had a
legally enforceable time frame within
which a paternity or support action had to
be resolved. The 1975 law also failed to
acknowledge that few states actually had
laws to enforce support orders once they
were obtained. Some states (for example,
Texas) actually prohibited wage garnish-
ment to collect support from a parent
who was in arrears on his obligation.

By 1980, two separate and equally
flawed child support enforcement sys-
tems had emerged. The private system
continued to operate for most nonwel-
fare families. It depended on the cus-
todial parent’s ability to afford legal
counsel and wait for court action. Sup-
port, when paid, went directly from the
noncustodial parent to the custodial
parent leaving no public record of pay-
ment. If support was not voluntarily
paid, no action was taken unless the cus-
todial parent was financially able to hire
a lawyer and pursue the arrears.

The public system focused primarily
on welfare families. While providing free
or low-cost services and maintaining re-
cords of payment, this system was woe-
fully underfunded and understaffed.
Moreover, this system saw its primary
function as recoupment of AFDC bene-
fits. In most states, any support collected
was kept by the state to offset the AFDC
grant; the family received nothing.’" The
few non-AFDC families who entered the
system received inferior services.”

In the next decade, however, Con-
gress—and many of the states—made
bold attempts to improve the system. The
major innovations are described below.

Establishing Paternity

Until the advent of genetic testing,
establishing paternity was an archaic
process. The mother had to prove her
case with whatever evidence she could
muster. Because doing so meant she had
to testify that she had sexual relations
with the father, she was subject to cross-
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examination about her own sexual his-
tory and who else she might have had
sexual relations with around the time of
conception. Also, the action had to be
brought within one or two years of the
baby’s birth. Fathers were entitled to a
jury trial and proof beyond a reasonable
doubt of their paternity.

In 1988, Congress compelled
states to enact laws requiring
parties to submit to genetic
tests when paternity is contested.

In 1984, spurred in part by Supreme
Court cases finding it to be unconstitu-
tional to force the mother to bring a pa-
ternity act1on close to the time of the
baby’s birth,” Congress required every
state to allow paternity to be established at
least until the child’s 18th birthday.”* In
1988, Congress compelled states to enact
laws requiring partles to submit to enetic
tests when paternity is contested.” It also
urged states to set up simple civil processes
for establishing paternity voluntarily and
to make contested cases civil, rather than
criminal, proceedings.”® These federal re-
quirements apply to all paternity cases, not
solely to IV-D cases.

Many states responded to these con-
gressional mandates by revolutionizing
the paternity process.”” Several states (for
example, Missouri and Oregon) have
moved voluntary paternity establishment
out of the courts and into the administra-
tive process system.” Others (for exam-
ple, Arizona and Massachusetts) have
gone beyond voluntary out-of-court es-
tablishment of paternity to allowing pa-
ternity to be established by aff1dav1t or by
signing the birth certificate.”® Still others
(for example, Ohio and Washington)
have gone into hospitals and birthing
facilities to estabhsh patermty at the time
of the baby’s birth.*

In contested cases, states have moved to
a less rigorous standard of proof,*' made
genetic test results which yield a high
probability of paternity a rebuttable pre-
sumptlon that the alleged father is the
father,*” and even made it possible to try
paternity cases in an administrative pro-
ceeding rather than in court.”



Expediting the Process for Establishing Orders
In 1984, Congress required every state to
expedite the process for establishing and
enforcing support awards in IV-D cases.
States must now be able to obtain or en-
force an order in 90% of their IV-D cases
within three months of filing them; 98%
must be processed within six months and
100% within a year.** States can continue
to use their courts to issue and enforce
orders so long as the courts can accom-
plish these tasks within the federal time
frames. If the courts cannot do so, then
states must set up an alternative process.
One possibility open to the state is to es-
tablish a quasijudicial system which is
housed in the court but staffed by non-
judges who are specially trained in child
support matters. These staff members are
usually called “masters” and can issue
orders (subject to judicial review) which
are then approved and docketed by a
judge. The other possibility is for the state
to set up an administrative process sys-
tem. The administrative process system is
usually housed in the IV-D agency and
staffed by administrative law judges who
issue orders which are then sent to the
court for docketing,*

Some states have set up universal
quasi-judicial procedures, the most com-
prehensive of which is Michigan’s Friend
of the Court System.** Michigan’s system
is used by non-IV-D as well as IV-D clients.
Especially during the past two to three
years, the trend has been for states (for
example, Colorado) to set up administra-
tive processes.”” Administrative proc-
esses, however, are usually available only
in IV-D cases. This can be problematic for
families who come into and out of the
IV-D system. If a court establishes an order
in a non-IV-D case, for example, and the

The need to collect, record,

and disburse child support
payment in immediate wage
withholding cases has led some
states to set up child support
registries.

L |
family then applies for IV-D services, who

can modify the order? An administrative
agency cannot modify a court order, but
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the IV-D agency may use only administra-
tive processes in modification cases. This
leaves the family in limbo.

Improving the Chances that Support Will Be
Paid on Time

Payment of support has traditionally
been voluntary. The obligated parent
had to make the affirmative decision
each month (or week) to send a check,
buy and mail a money order, or deliver
the cash. If he or she was short of funds
or angry at the custodial parent, the
temptation to pay late or to skip the pay-
ment entirely was great.

In many states, the most common way
to enforce a support order when the ob-
ligated parent did not pay was through a
criminal action. In those states it was a
misdemeanor (or sometimes a felony) to
default on a support obligation. The
other common remedy was to bring a
contempt action. In civil contempt, the
obligated parent is jailed until payment is
made. As soon as he pays, he is released
from jail. In criminal contempt, the de-
faulting parent is given a specific sen-
tence whether or not he makes payment.
Custodial parents were frequently reluc-
tant to send their children’s father to jail.
Even those who were not reluctant recog-
nized the futility of invoking these reme-
dies. If the father was in jail, he was even
less likely to pay support. If the question
is how to get regular support, jailing the
father does not seem to be the answer. *®

The failure of this approach led some
states to try a different one. Garnishing
the obligated parent’s wages to obtain
overdue support was one remedy. Several
states (for example, Kentucky and Massa-
chusetts) went beyond this and author-
ized withholding of current support as
well as overdue support from the obli-
gated parent’s paycheck. This method of
ordering that support be withheld as
soon as the child support order is en-
tered is referred to as “immediate income
(or wage) withholding.”

In 1988, Congress decided to require
all states to use this method of enforce-
ment. Beginning in November 1990, in
every IV-D case, all new or modified sup-
port orders must include immediate wage
withholding unless the court or adminis-
trative agency finds good cause for not
ordering withholding or both parents
agree to an alternate payment arrange-
ment.” All child support orders not es-
tablished by the state IV-D agency must



contain immediate Jwage withholding as
of January 1, 1994.%

In immediate wage withholding cases,
once the child support order is entered,
a notice is sent to the obligated parent’s
employer to withhold the money from
the parent’s paycheck and forward it to a
named public entity, which could be the
IV-D agency, a state central registry, or the
clerk of the court.’’ That entity records
payment and forwards the proceeds to
the custodial parent or the welfare de-
partment if the family receives AFDC.”" If
the noncustodial parent is unemployed,
the immediate withholding order is sent
to the state unemployment insurance
agency, which withholds the support pay-
ment from the obligated parent’s unem-
ployment benefits.>2

The need to collect, record, and dis-
burse child support payment in immedi-
ate wage withholding cases has led some
states (for example, Ohio and Virginia) to
set up child support registries.>® These
registries contain an abstract of the sup-
port order, payment records, and data
about the parents. Several states (for ex-
ample, Colorado) now require the obli-
gated parent to keep the registry or Court
informed of his or her current address.”

The wage withholding system has also
enhanced the importance of obtaining
parents’ Social Security numbers. These
can be very helpful in identifying and
properly crediting payments as they
come in. States are, therefore, now also
required to obtain each parent’s Social
Security number as part of the birth re-
cords process when a child is born or pater-
nity is established.” These requirements
affect both IV-D and non-IV-D cases.

Another reform engendered by wage
withholding is employer reporting of all
new hires or rehires.5¢ Studies indicated
that some noncustodial parents fre-
quently change jobs to avoid wage with-
holding. By the time they are located and
the new employer served with the income
withholding order, these obligated par-
ents have changed jobs again.’” If the em-
ployer immediately reports a new hire,
this practice is discouraged. The report
is made (to the state employment service
or the child support agency) and imme-
diately cross-referenced to the state regis-
try or record of IV-D cases. If there is a
child support obligation, the employer is
notified and withholding begins with the
next paycheck. Some states (for example,
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Washington) allow the report to be part
of the existing W-4 reporting system that
employers already use in reporting infor-
mation about newly hired employees.
Hence, the practice is often referred to as
“W-4 reporting.”

Improving the Mechanisms Available to Col-
lect and Enforce Arrears

Once the use of immediate income
withholding becomes more widespread,
the number of children who do not re-
ceive support regularly should greatly
diminish. Over time, there will be fewer
cases in which large arrears are owed.
However, according to recent govern-
ment studies, this development is still
several years off. Wage w1thhold1ng in
IV-D cases is not yet widespread”” and in
non-IV-D cases is just beginning to be
1mplemented Moreover, even when
withholding is a general practice, there
will still be millions of children to whom
support arrears are owed from the time
before wage withholding began.

There is also the problem of collecting
current support from those who are not
wage earners. It is especially difficult to
collect support from the self-employed,
who do not have wages subject to with-
holding. To date, no one has devised a
system for keeping these parents current
in their support payments unless they
voluntarily comply. Usually, the custodial
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Table 3
1978 1981 1983 1985 1987 1989
Percentage of mothers with an order 59 59 58 61 59 58
Percentage of mothers obtaining full amount ordered 49 47 51 48 51 48
Percentage of mothers obtaining partial payment 23 25 25 26 25 26
Percentage of mothers obtaining no payment 28 28 24 26 24 26

Source: U.S. Bureau of the Census. Child support and alimony: 1989. Current Population Reports, Series P-60, No. 173. Washington,
DC: U.S. Government Printing Office, 1991.

parent must wait until sufficient arrears
accumulate and invoke one of the reme-
dies designed to help pay off arrears.

A number of mechanisms have been
developed to collect arrears. Congress has
authorized state IV-D agencies to send a
notice to the Internal Revenue Service
(IRS) when child support arrears in excess
of a certain amount are owed in an IV-D
case.”’ The IRS will seize any tax refund

It is especially difficult to collect
support from the self-employed,
who do not have wages subject
to withholding.

due the obligated taxpayer and send the
payment to the state agency. The state
agency can then use the money to pay off
the arrears. Federal law requires states
that levy income taxes to have a similar
program to seize state tax refunds to pay
child support arrears.”” Federal law also
authorizes states to certify difficult IV-D
cases to the IRS, which can then use all of
the methods at its disposal to collect un-
paid taxes to collect child support.”"

Congress also requires states to have
methods for collecting IV-D arrears by im-
posing liens on real and personal prop-
erty;> by ordering withholding when an
amount equal to one month’s support is
overdue;”’ and by reporting the arrears to
credit agencies.® Some states (for exam-
ple, Vermont) have gone beyond these
federal requlrements and are also seizing
lottery winning® and withholding state
professional licenses when a parent is in

arrears.” Some states (for example, Vir-
ginia) are even refusing to issue driver’s
licenses, car registrations, hunting and
fishing licenses, and the like to those who
are behind in their child support pay-
ments and have made no arrangements to
meet their obligations.

Obtaining Health Insurance Orders

Many children can obtain health insurance
through their noncustodial parent. Until
recently, however, the state did little to
obtain such coverage. Since 1989, greater
emphasis has been placed on this serv1ce,
and the picture is gradually changing.”

Health insurance coverage orders are
meaningless unless they are enforced.
Several states (for example, Virginia) have
enacted laws requiring employers to put
the children on the health insurance plan
once the court or administrative agency
has so ordered.”® These laws also require
the employers to provide custodial parents
with claim forms and other plan-related
information, and to honor the custodial
parent’s signature on the claim form.”
Many of these laws apply in both IV-D and
non-IV-D cases.

Problems with the System
from the Custodial
Parent’s Point of View

Despite these changes, the child support
enforcement picture remains bleak. Most
of the studies of the IV-D system give it
low marks for performance.”® Since 1984,
there have been more than 12 studies by
the General Accounting Office (GAO)f
detailing deficiencies in the IV-D system.

The GAO has been particularly critical
of the poor performance in interstate
cases.”” In these cases, the problem of
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Table 4

Wage withholding

Other (voluntary payment)
Federal tax intercept
Unemployment intercept
State tax offset

47%
43%
7%
2%
1%

Source: U.S. Department of Health and Human Services, Administration for Children and Families,
Office of Child Support Enforcement. Sixteenth Annual Report to Congress. Washington, DC: DHHS,

1993, p. 11.

locating the noncustodial parent is more
difficult, there are complex legal issues
regarding jurisdiction to enter or enforce
an order, and enforcement of cash and
medical support is even more problem-
atic because the employer is also usually
located in a different state.

If the noncustodial parent lives in a
foreign country, the situation is even
more complex. To date, the United States
has not ratified any of the treaties that
would permit the international estab-
lishment and enforcement of support
obligations.”” Custodial parents must
usually hire foreign counsel to establish
an order if they want results.

Data from the Census Bureau (Table
3) confirm that very little overall pro-
gress has been made in the past decade
in changing the number of mothers who
have support orders and actually receive
collections.

Data compiled annually by the De-
partment of Health and Human Services
indicate serious deficiencies in the IV-D
program which probably contribute to
the bleak picture painted by the Census
Bureau. A collection of any kind at some
time during the year was made in only
one-third of IV-D cases with an order of
support.74 While income withholding is
having some impact in IV-D cases, many
of the other remedies are either not being
used or are not very effective (Table 4).

Wage withholding seems the most ef-
fective method of obtaining payments
but is clearly not in place in more than
half of the cases with orders. Other meth-
ods—such as liens, bonds, and lottery in-
tercepts—do not even account for one
percent of the collections. The failure of

these methods may reflect underutiliza-
tion by understaffed state agencies. Or it
may reflect the difficulty of implementing
federal mandates in a system traditionally
governed solely by state law.

As a result, some custodial parents now
turn to private collection agencies. These
agencies may charge an application fee.
They will only take cases in which an order
has been established and there are arrears
owed. Many will not take a case if the
family now receives AFDC or received
AFDC in the past. These private collection
agencies make their money by taking a
percentage of the support collected (usu-
ally 25% to 33%), thereby reducing the
resources available to raise the child. For
these reasons, they do not seem to offer a
viable alternative source of help for most
low- and moderate-income mothers.

Noncustodial parents are also un-
happy with the system. Of particular con-
cern is the question of access or visitation.
Many fathers believe that the problem
of nonpayment of support is tied to de-
nial of access to the children. If fathers
were given regular access and decision-
making authority in their children’s lives,
they argue, fathers would pay more sup-

Many fathers believe that

the problem of nonpayment of
support is tied to denial of
access to the children.

port.” Evidence to back up this position
is mixed.” Moreover, withholding of fi-
nancial support clearly hurts children.



Obligated parents should not be able to
hurt their child in this way simply because
they cannot agree with the custodial par-
ent about proper access. For this reason,
most policymakers agree that alleged in-
terference with access should not be
grounds for withholding support.””

Nonetheless, as Kelly points out in her
article in this journal, there are good rea-
sons for encouraging contact between
children and their parents after divorce.
Attention needs to be paid to developing
mechanisms to resolve access problems.

To summarize, until recently, every
state had its own unique child support
enforcement system. Each system re-
quired a custodial parent to possess sig-
nificant personal and financial resources
to obtain or enforce a child support award.
Starting in 1975, Congress began chang-
ing the system by requiring states to enact
virtually identical laws in a number of ar-

Despite nearly two decades of federal

and state activity, there has been very little
improvement in the likelihood that
children will actually recetve child support.

eas. This “federalization of family law” has
had a great impact on how paternity is
established and how support awards are
enforced. The federal law has also caused
the creation of state agencies which pro-
vide low- or no-cost services to custodial
parents.

Nonetheless, each state’s system is dis-
tinctive, and no state has a truly effective
system in place even for IV-D cases. This
multiplicity of systems also makes inter-
state establishment and enforcement of
support obligations problematic. As a re-
sult, despite nearly two decades of federal
and state activity, there has been very little
improvement in the likelihood that chil-
dren will actually receive child support.

The Current Debate

There is little disagreement that the child
support enforcement system is in need of
further revision. Indeed, IV-D clients, ad-
vocates, lawyers, state administrators, state
officials, federal legislators, and two fed-
eral commissions have recommended
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change. There is consensus on sever7a81 key
issues among all of these groups.” The
areas of agreement are as follows:

1. Paternity should be established as
a routine matter at the time of every
child’s birth. To the maximum extent
possible, this should be accomplished
through simple nonjudicial processes. If
paternity were routinely established,
costly adversarial proceedings could be
avoided, and more children would have
the fundamental prerequisite to obtain-
ing a support award.

2. There should be a national child
support guideline to set and periodically
modify support awards. A national guide-
line would bring greater equity to chil-
dren and reduce the parent’s ability to
forum shop for the state with the guideline
most favorable to him or her.

3. Support should be collected pri-
marily through immediate withholding
from the obligated parent’s wages. An em-
ployer reporting system (W-4) should be
implemented so that withholding can be-
gin immediately whenever the obligated
parent begins work or changes jobs. A
procedure of this kind would vastly im-
prove the rate of collection in cases where
the obligated parent was a wage earner.

4. The process for establishing and en-
forcing orders in interstate cases needs to
be overhauled and strengthened. As many
cases as possible should be brought in the
child’s state of residence by greater use of
long-arm statutes.

5. Enforcement of medical support or-
ders must be required, and employers
must be authorized to put children on
available health insurance plans and fa-
cilitate children’s use of these services.

There is, however, deep disagree-
ment about how to accomplish these five
changes. Some believe that, despite its
shortcomings, the existing state-based
system can be improved. Others believe
that a more radical approach is required.
They favor moving some or all aspects of
the state system into a national system
within the IRS or the Social Security Ad-
ministration (SSA). This approach is
usually referred to as “federalization.”

The State-Based Approach

As part of the Family Support Act of 1988,
Congress authorized the establishment of
the U.S. Commission on Interstate Child
Support (“the Commission”).”” The 15
members of this Commission are the



most vocal proponents of the state-based
approach. As articulated in the Commis-
sion’s Report, their rationale is: “ . . . the
majority of Commission members was
not convinced that the federal govern-
ment could do a better job than states in
establishing and enforcing support. Com-
mission members were concerned about:
(1) the loss of creativity at the state and
local level, (2) the federalization of one
aspect of family law that often arises in the
context of other family issues, (3) the ex-
isting backlog in federal courts, (4) the
lack of an effective federal administrative
model, (5) improper identification and
distribution of payments, (6) the cost of
creating a system that already exists at the
state level, and (7) the taking of such a
major step prior to evaluating the effects
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are seriously flawed and will not be func-
tioning on time.® Moreover, there is some
question as to how quickly (if ever) these
54 independently developed automated
systems will be able to communicate with
one another.

Another cornerstone of the state-
based approach is that every state be re-
quired to replace its current interstate
child support law with the new Uniform
Interstate Family Support Act (UIFSA)
recently approved by the National Con-
ference of Commissioners on Uniform
State Laws. UIFSA contains broad long-
arm jurisdiction, authorizes simpler pro-

of state automated systems on stasges’ abili- Some believe that, despite its shortcomings,
ties to effectively process cases.” the existing state-based system can be
Therefore, the Commission recom- zmproved. Others believe that a more

mended more than 100 changes in cur-
rent state law and practice. The vast
majority of the changes recommended by
the Commission would be accomplished
by mandates from the federal government
to the states. Yet, even within the Commis-
sion, there was disagreement about the
desirability of federal mandates.*'

Other advocates of the state-based ap-
proach are even more adamantly opposed
to federal mandates. They would prefer
more federal funding and encourage-
ment to states to adopt model legislation
(for example, W-4 reporting). This strat-
egy would bring more funding for the
states without requiring that they actually
improve the system. Many state adminis-
trators would also prefer less stringent
audit standards so that states would have
to pay less attention to compliance with
every single federal mandate.”

Moreover, the Commission’s recom-
mendations rely heavily on a belief that
many of the problems inherent in the
state-based model can be addressed by the
development of “an integrated, auto-
mated network linking all the states to
provide quick access to location and in-
come information . . . and a registry of
support orders.”*" Because federal legisla-
tion requires all states to have automated
statewide systems by October 1995,% the
Commission envisions that it will be pos-
sible to build these systems into an inte-
grated national system.* Unfortunately, a
recent General Accounting Office report
suggests that many of the state systems

radical approach s required.

cedures for exchanging information and
holding hearings when the parties live in
different states, and streamlines imple-
mentation of income withholding orders
when the noncustodial parent’s employer
does business in a state other than the
custodial parent’s.*®

The strength of the state-based ap-
proach is that it builds on existing good
practices and engenders little political
controversy among powerful interests
such as judges, lawyers, and state legisla-
tors and officials. Its weakness is that it
rests on the assumption that two totally
untested ideas—automation and UIFSA—
will radically increase the chances that
support enforcement will improve.

Beneath the surface, it also holds a
serious tension. Is it any the less “federali-
zation” if Congress requires state legisla-
tures to adopt laws than if Congress
federalizes the function altogether? Is the
Commission’s approach really federali-
zation by a different name? If so, those on
the Commission who opposed federal
mandates raise a real point. But then one
is left simply encouraging states to adopt
best practices rather than mandating
them. Given the lack of progress under
the mandates of the past two decades,
isn’t this approach tantamount to con-
demning a large number of the next gen-



eration of children living in single-parent
families to poverty?

The Federal Approach

In May 1992, Rep. Thomas ]J. Downey (D-
NY) and Rep. Henry J. Hyde (R-IL) drafted
a proposal to restructure the existing
child support system radically. They would
have moved the establishment of pater-
nity, the modification of support orders,
and the support enforcement function
from the states to the federal government.
A new agency located in the IRS or SSA
would have taken on these respon51b1h—
ties in a national, universal system.*” Their
proposal was part of a larger scheme
which would also encompass a national
Child Support Assurance (CSA) system
and provide assistance to low-income non-
custodial parents to improve their ability
to pay support.”® Their proposal garnered
accolades from custodial parents and
child support advocates and outrage from
noncustodial parents, lawyers, and state
and local officials.* Some of this opposi-
tion was a genuine response that such
radical change was neither feasible nor
advisable. Some of it was fear that private
lawyers and state workers would lose their
jobs in a federalized system. Because Rep.
Downey was not reelected, it is unclear

“. .. America’s child support enforcement
system fails in almost every possible way
to serve the children. . . . the system needs
radical fundamental restructuring.

It needs to put children first!”

whether such an innovative proposal will
be introduced again. Rep. Hyde is now
focused on the part of the proposal to
federalize the collection of support.’

Others supported a somewhat less
radical approach to federalization. Under
the name the Ad Hoc Committee to Im-
prove Child Support, a gathering of custo-
dial and noncustodial parent groups, child
support advocates, as well as some indi-
vidual IV-D directors, and one member of
the U.S. Commission on Interstate Child
Support favored a partial federalization of
the system ¢ and adoption of Child Support
Assurance.”’ They favored establishing a
national registry of all child support orders
within the IRS. The IRS would enforce
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those orders (primarily through income
withholding) and disburse payments.

Geraldine Jensen, member of the U.S.
Commission on Interstate Child Support
who dissented from the Commission’s re-
port, stated that “ . . . America’s child
support enforcement system fails in al-
most every possible way to serve the chil-
dren. The message delivered at every
public hearing the Commission held was
the same: the system needs radical fun-
damental restructuring. It needs to put
children first!”

To provide a proposal for restructur-
ing of the child support enforcement sys-
tem with a new vision, Jensen worked
with the Ad Hoc Committee to Improve
Child Support. They developed a compre-
hensive and far-reaching proposal for re-
form which Jensen suggested is the kind
of proposal that the Commission should
have adopted. The fundamental recom-
mendations of the Ad Hoc Committee to
Improve Child Support were: (1) a child
support assurance program must be
adopted which guarantees that child
support will be a regular, reliable source
of income for children growing up with
an absent parent; (2) responsibility for
collecting and distributing child support
should be federalized and housed in an
agency like the Internal Revenue Service;
(3) each state must have in place effective
laws and practices to establish paternity
and child support orders; and (4) national
guidelines must be established to guaran-
tee children a fair level of support.

The major strength of the federaliza-
tion approach is its ability to create a uni-
form national system where the amount
of child support and the likelihood that
support will be paid will no longer depend
on the custodial parent’s ability to hire a
lawyer and pay the attendant costs and
where it will not matter if parents reside
in different states. Its weaknesses are that
it rests on the unproven assertion that the
IRS can do a better job than the states and
that it engenders violent negative political
reaction from powerful constituencies
such as the American Bar Association.

Recommendations

Table 3 graphically illustrates that, de-
spite enormous efforts, the state-based
approach to reforming child support en-
forcement has failed. Further emphasis
on this approach alone—as recommend-
ed by the U.S. Commission—will simply



doom a large part of another generation
of children living in single-parent fami-
lies to poverty or near poverty. This state-
based approach also runs the risk that
the federal government will pour even
more money into a state-based system
which has yet to show that it is capable of
significant improvement.

Yet, reaction to the Downey-Hyde pro-
posal demonstrates that a move to fed-
eralize the whole child support enforce-
ment system has the potential to engender
so much opposition that all efforts at re-
form could be stalemated. This result—
like insistence on a pure state-based
model—has terrible consequences for
another generation of children. A CSA
system could alleviate some of the prob-
lem but, in the current fiscal climate, it is
hard to envision Congress authorizing a
CSA unless payments collected from
noncustodial parents offset most of the
cost. Greatly improved child support en-
forcement is a fiscal prerequisite to CSA.
So we come full circle. Insisting on full
federalization dooms CSA.

Before giving in to despair, a middle
ground must be developed. A plan needs
to be put forth which strengthens that
part of the state system which can be
strengthened and moves to the federal
level those functions which truly do need
to be federalized if a CSA is to be imple-
mented. Some will disagree with different
pieces, but the following is suggested as a
rough outline of how to structure a reform
proposal.

1. Leave establishment of paternity at
the state level. Require every state to offer
voluntary establishment of paternity by
affidavit at the hospital (for newborns)
and the birth records agency (for other
children). Require states to streamline
contested case processing and provide
federal funding for genetic testing re-
search so that the cost of genetic tests is
low and their reliability is high.

2. Develop a much greater capacity
to locate parents at the state level. Re-
quire every state’s child support com-
puter system to have the ability to access
data in every other computerized data
base maintained by the state. Make this
expanded state data base available to the
computerized child support system of
every other state so parents can be lo-
cated across state lines. In addition, allow
states access to federal records—includ-
ing federal tax returns—when informa-
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tion about parents’ income and assets is
needed so that proper support awards can
be established and then enforced.

3. Enact a national child support
guideline based on the percentage of
income model so that the children of
similarly situated noncustodial parents
will be similarly supported. As Garfinkel’s
article in this journal issue indicates,
there is much debate about which guide-
line is best. However, if one’s goal is ease
of administration, the percentage of in-
come guideline seems best. It also ad-
dresses the problem inherent in the
income shares model that awards go down
when custodial parent income goes up,
creating a work disincentive like the one
which plagues the AFDC system.

A plan needs to be put forth which
strengthens that part of the state system
which can be strengthened and moves to
the federal level those functions which

truly do need to be federalized.

4. Leave the establishment and mod-
ification of support orders at the state
level so that the issues can be addressed
in the context of property distribution,
custody, and visitation. Require that
states use the national guideline as a re-
buttable presumption of support to be
paid. Also require all states to adopt
UIFSA so that interstate cases can be
handled expeditiously.

5. Establish a national registry for
child support orders within the IRS. Every
time a new order is entered, an abstract
(containing the basic information need-
ed for enforcement) would also be en-
tered in the national registry. Modifica-
tions would also be entered in the registry
as made.

6. Transition the enforcement of all
child support orders from the states to the
IRS. The process could begin with new
orders, adding old orders as they are
modified. Or interstate orders could be
done first, followed by new orders and
modified orders. Over a decade, this
should bring most orders to federal en-
forcement and phase out state activity in
this area, leaving states to focus their re-
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sources on establishing paternity and ob-
taining orders.

7. Authorize the IRS to administer
wage withholding for child support. Sup-
plement this with a quarterly payment
system (either in advance or retrospec-
tively) for the self-employed. Require
automatic use of all other IRS collec-
tion mechanisms against those who do
not pay.

8. Have the IRS keep records and
disburse the payments (including CSA
payments) to custodial parents. This sys-
tem would provide universal, federal

service at the collection and distribution
end. Parents would be free to use the
private system or the public system before
that time to locate the noncustodial par-
ent and his or her assets, establish pa-
ternity, and set or modify the support
obligation. More affluent parents, espe-
cially those with significant property to
distribute, would be free to pursue their
rights under current state laws. Once the
issue came down to collecting what is
owed to children, however, the public sys-
tem would be mandatory and swift.

We owe this much to our children.
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